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Legal Phase of Monopolies,
Introduction,

G: In the treatment of monopolies it is, porhaps, very properly
conceeded that some attention be paid to the Labor Question. Such a
conclusion}is based upon a two foid consideration:

Ist Becaise modern economists have placed iabor as a commodity
aiong side of the other products of industry.

2nd Because the common law, together with the eariy statutes, give
s a clear idea of the conception of the law in regard to monopoiies
as shown hy the Law of Comspiracies in Restraint of frade.

As regards the merits of the first of these reasons, an
atceptance of the well rescognized view of the esonomists will be suf-
!
fhcient. fhe second consideration brings us not only to an appreciation
of the then existing conditionsof society, but may furnish us with some
iﬁformation from which there may be deduced legali principies, that wiil
serve as a precedence to guide us in our study of the present
diffiouities.
Industrial undertakings were as yet in their infaney and

society needed very littie protection against the manufacturer. As far
i)s he was concerned we find the prototype of the measures that have

lately been agitated and advised in the few meagre statutes against

engrossin@ forestalling etc., together with the orude conception of
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Contracts in Restraint of Trade. Labor as a commodity was well developed
and it was as a protection against the artisan that a consideration of
public good led to the laws of Conspiracies in Restraint of frade. Just
so to-day, pubiic weifare demands a powerful instrument to ward off the
encroachments of the capitalist and to reguiate his infiuence upon
soclety. Based upon a common consideration of pubiic good, this simi-
larity of purpose wiil likely lead us to some principie mutuaily
appiicabile.

Sec.I. Conspiracies in Restfaint of frade.

a. In General.

The law relating to comspiracies in restraint of trade is
regnu.ated partiy hy the common law and partiy by statute. Stated broadiy
at common law al. combinations to affect aiterations in the rate of
wages are i.lega. conspiracies, those only being excepted which are
protected by express words of certain statutes. At common law it appears
that a purpose to raise wages, or indeed to affest them in any way,
1s one of those purposes which it is unlawful for people to try to
effect by combinations, though it is perfectly lawful to do so by indi-
vidual efforts, and therefore a combination of workmen to raise theilr
wages is an indictable conspiracy. fhis harsh doctrine proceeded upon
principles of politioalleoonomy. which oconsidered a combination to raise

wages to be an artificial and mischievous interference with the public.
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Roscoe's Criminal Evidence(7Ed. ) 425
Chitty on Criminal Law Voi. 2.

b, Farly Adajudications as to Comrhinations of Leborers.

fhe cariiest case of which we have any record was that of
R. vs. falliors of Cambridge, decided in 1720, Several journeymen taiiors
of Camhridge were indicted for a conspiracy to raise their wages and
were convicted. The charge was conspiracy and refusal to work at so mch
per diem. fhe court heid that the refusal to work was iegai, but that it
was for the comspiracy that they were found guiity.

So it was held by the eariier cases that a conspiracy in
itseif is iilegali, though the matter arout which they conspire is
perfectly .awful, R. v. Eecks 1 lea 274, R, v.- Hammon.& weich 2 Esp.
749, R. v. Mawrkerry 6 f,R. 636,

In the case of Hilton vs, Eckersiey 6. E&B 62, 2 Jur (N.S.)587.
Lord Campbelli speaking for the court said. "It woild scem, from the
earliest cases, that a conspiracy of ﬁorkmen to raise their wages is in
itself i..egal, but that I cannot bring myself to beletve that 1f two
workmen who sincerdiy belétve their wages to be inadeyuate shouid meet
and agree that they would not work until their wages were raised, with-
out designing or contemplating violence or anyvillegal means of
gaining their object, they would be gnilty of no misdemeanor. ‘The
objeczt is not illegal and therefore, if no illegal means are to be used,

there is no indictarle conspiracy."
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This decision of Lord Campbelli's makes it lawful in his
orinion to raise or lower wages by any artificial means, so iong as the
means by which such end was to be effected contemplated the oommiéﬁon
of no iilegal act,

6. FEarly Adjudications as to combinations of Emplioyers.

In the case of Rex v, Hammond & Welsh 2 Esp. 719 decided in
1799 in the trial of two journeymen shoemakers on a charge of comspiracy
to raise their wages, Lord Xenyem in speaking for the court said,"rhat
masters should be cautious of conducting themseives in such a way as to
show a spirit to reduce wages by comrined effort. In such a case they
arc as liable to an indictment for conspirasy as are the journeymen.

In Hiiton vs. Eckersley 6 Eli. & Bi. 47. 2 Jur.(d.S5. 587)
rhe condition of a bond recited that combinations of workmen existed
preventing free labor, and that complainants were manufacturerdwand for
the purpose of aiding one ancther in the free manaiment of thtircapital,
they had agrced as to the amount of wages, the periods of engagements.
the hours of work, and the general management of their establlishments.
fhe conurt helid that such bond was void at common law being an effort by

combined action to control the price of labor.
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d. Conclusion as to status of theCommon Law.

In spite of this strong opinion to the contrary, the general
lesult as gathered from the other cases is that the common law consid-
cred all combinations to effect alterations in any way in fhe rate of
vages, was an artificial intermeddiing with the naturas .aws of supply
tnd demand, and therefore wes an indictarle conspiracy.

e. Early Statutes against Combinations.

Where these cases were decided a great number of statutes
collectiveliy known as the comtination laws were in foree. Many of these
fortade in express terms combinations of workmen in particuliar trades
to raise their wages; others forbade all combinations in genaral terms
¢nd under severe penalties; stili another class of statutes authorized
the fixing of wages by maglstrates upon a hearing of both parties.

33 Edw, I 2, (3804)13 the first statute défining conspiracies.,
*Conspirators be such as bind themselvs by oath, covenant, or other
alliance to aid and bear the others falsely to maintain their maiicious
Practices;“

3 Hen¥io 1 . In 1492 there was enacted the first statute
83ainst combinations. * Whereas by the yeariy ocongregation---made masons

,1n their general chapters and assembliies, the good cause and effect of
the statute of larorers be openly vioiated and broken," it was directed
*fhat such chapters and congregations shall not bte hereafter holden: and

&ny personsoriginating such oombina}ion were judged felions attendiim t®.
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and persons attending to be imprisoned and ransomed at the XKing's will,*

In 1548 rhe statute B 2 & 3 Edw.Vf-c 15 “ Artificers, hand-
i-craftsmen and 1aéorers have made confederacies and promises and have
sworn mtual caths not only that they shouild not meddlie one with anothers
work---but also to constitute and appoint how mich work they should do
in a day and what hours and time they should work contrary to the laws
and statutes of the realm.,* fhis statute provided punishment for such
conspiracies, so also for the interripting of other workmen.*

Other statutes enacted the fixing of wages by Justicesand
forbade the combinations of laborers in many particular tranches of
trade. This the Justices often neglected to do at the remonstrances of
the Masters, and laborers suffered as a consequence of the right to
combine among one another was prohibited.

Geo. Howell Confliict of Labor & Capital, Par. 83.

In 1726 by statute 12 Geo, I ¢. 34 it was enacted that all
contracts or agreements entered into by any one exercising the mystery
and art of woolcomber and weaver (1) for regulating trade,(2) the price
of goods, (&) or increasing wages, (4) or diminishing hours of workjare
illegal and void, and in addition punishment was prescribed for such

A offenses,

From the Statute of Laborers in the reign of Edw.JB down to

the time of Geo.IB there was a series of statutes directed against

comhinatiohs of laborers to effect their wages or terms of employment.
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The statute 5 Geo.[iic. 95 repealed the lawsrequiring justices to fix
the wages of laborers, and also certain combinations of both workmen
and Masters were exempted from punishment, By this statute thirty five
prior acts were repealed and it was declared that there should be no
panishment either by statute or common law for combining with others
to affect wages, hours of work, time of work, or to influence other
people., fhis same priviledge of oom‘ining was extended to Masters.

Tthis was soon found to be too broad and 6 Geo. W/ 6. 129
imposed a penalty upon any person who should by violence to the person
or property, or by threats, or by molesting or in any way obstructing
another, force or endé&or to force any object affecting wages, hours of
labor ete. fhis was not however to extemnd to prevent meetings of laborers
or masters for the sole purpose of consulting or deterhining a policy
to pursue for the bemnefit of those interested.

f. Modern English Statutes,

34 & 35 Viet. ¢.32. Is an enactment and statement of the law
of conspiracies as it now stands in England to-day. Che Qtatufb provides
that any one who shall threaten or intimidate, or use violence against
any person or his property. molest or obstruct with a view to coerce
)any person; being a master to cease to employ an& workman, or being a
vorkman to quit any empioyment before the work is finished; being a

naster not to offer any work, or being a laborer not to accept work
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‘s’
and being a master or workman to belong to an association temporary
or permanent which imposes penaities,- shall be liable to imprisoment,
with or without hard labor for a term not exceeding three months, lloth-
ing under this act wilil prevent a person from being iiable under any
other act in force. o person is to be held liable to any punishment for
doing or conspiring to do an act on the ground that it restrains the
free course of trade unless such act is one such ds herein specified,
and is done with the object of coercing.

In Reg vs. Bunn 12 Cox Q€. #16 upon o trial for comnspiracy, it
was held that the mere fact that defendants were members of a fradeslunion
is not illegal. The mere fact that they btroke an agreement by 1Raving
work, which they were under contract to do, is not enough to find them
guiity, But if there was an iilcgal agreement among them to control the
will of their emp.ioyer by improper moiestations, then they are guilty of

an illegal conspiracy at common law which is not abrogated by 384 & &5

Vie.c.32.






-9~

g. Conspiracies in Restraint of frade as applied in the United States.

Conspiracy oonsists in the corrupt agreeing together of two or

more persons to do, by concealed action, something which is unlawful
elther as a means or as an end. fhe gist of the action is the ast con-
spiring which is punishable at common law, Bishop on Criminal Procedure
2 par, 172. fhat combinations of workmen to raise their wages or of em-
ployers to reduce them are both detrimental to public interests,results
from a consideration of the familiar principles which regulate the
economy of labor and of trade. Demand and supply whether of labor or of
commodities which labor produces will be commensurate with one another
and will regulate themselvs. When them are affeoted by the desturting
force of some extraneous influence, as by combinations they will be as a
sonsequence -abnormal. Wages affected by this artificial means become on
the one hand unduly elevated or unduly depressed. (fhird annmal Labor
report pJlilz. )

| the first trial for comspiracy occured in the United States in
1741, In that oase oertéin bakers were convicted of a conspiracy for re-
Musing to work until their wages were raised. In a similar cgse tried in
Philadelphia in 1806 the dootrine adopted by the court was; that a com-
bination of workmen to raise their wages is to be considered from a two
fold point of view:. First,to benefit themeselvs, Seconq’to injure those .

vho will not join their society. fhe rule of law condemns both. Third

anmal Labor Roport pége 1115,-1119,
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In 1821 this same court held in the case of "Common wealth vs.
aylisle," that a combination to ragse wages was not per se¢ unlawtul,
Lnd that it only became unlawful when the ohbjest to be obtained, or the
means of reaching such object was unlawful,

In 1834 the Supreme Court of New York in the case of Peopie V.
Fisher i4 Wend 9 held that journeymen shoemakers who had refused by con-
certed action to work until their wages were raised, or untili their
employer had discharged a certain other labvorer who had refused to keep
his agreement with them, were guilty of a conspiraay.

In 1867 the same court set forth the foliowing doctrine in the
case of 2 Daly 1. fhat it is not illegal for workmen to agree that they
vill not work for a sum less than a certain amount or for employers to
agree that they wil. not pay more than a certain sum, and that therefore
%;ch assoziations to be uniawful, there mist appear the element of forage
&nd threats, menaces and intimidations by whieh persons are made to do
#s such assoclation direots.

fhe dostrine of this case has been foliiowed very genera.ily
throughout this coumtry. Carew vs. Rutherford 106 Mass. 1. Rogers vs.
livarts 17 N.Y. Supp. 1.It is now well settled that a frades Union may
brder its memhers to withdraw from the service of their employer in an

orderly manner and that laborers or employers may by artificial moeasures

affeect the price paid for labor, so long as they do not nuse force ow
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soercion against person or property. 26 Or. 527. 338 Pao. Rep. 547.
erthur vs. Oakes 63 Fed.5l0. 24 U.S. App.239. C@te vs. Mirphcy 159 Pa
gt.420. Cooley on forts(BEd. ) pi29,

h. Statbesin the United States.

Conspiracies are defined and the law reiative thereto is 1laid
cown in the statutes of most of the states. Most of these statutes pro-
vide a fine or imprisoment or Both as penaities for uniawfui conspira-
cles. It is pretty generally agreed that in order to find a combination
of workmen guilty of comnspiracy there mmst be a plain manifestation of
threats and meagms of intimidating or coercing some other person or per-
sons to do or abstain from doing against his will, that which he has a
legal right to do, or in threatening to injure, or injuring his property
vith intent to intimidate him.

Such statutes have beén enacted in thirty-two of the States
and ferritories. In the absence of such legisiation in scme of the State
the commoﬁ law dootrine relative to such comspiracies is still in force.

ain in other States the absence of statutory anthority on the matter

i1s explained the comparative rarity of serious strikes and boycotts.
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Sec.IIl Contracts in Restraint of TPrade.
Introductory.

fhe evolution of the doctrine of Contracts in Restraint of
‘'rade covers a period of no less than 450 years. The final outcome as we
1ow have it sustained ry the courts is of comparatively recent applica-
tion. Considerations other than the tendency towards monopoiization and
the prevention of free competition have been instruamental in the devel-
cpment of the present rale of .aw, nevertheless the element of monopodldy
tnd the fcar of dangers resulting to the public therefrom have been
chétfly the spirit by which courts have been gnuided. 2 Parsons on Con-
tracts.

b. Early Common Law.

At early ocommon Law sontracts in restraint of trade, however
little the restraint was, were illegal and void being against pubiic
rolicy. Lawson on Contracts 324. fhe earliest oxpression of the law is
tfound in the "Dyer's Case" Year Book 2 Hen.V fol.5 pl 26. which was de-
cided in 1415. The dprendant hzd broken his agreement, that he should
not exercise his trade as dyer for half a year within a certain city.
fhe obligation was declared void as against the common law. The opinion
5&f the courts is plainly manifest from the ardor with whio&,the Judgeg
aitacked the Plaintirr for coming into court to enforce such a contract
as he added- per Dieui if the Plaintiff were herc he should go to prison

until he paid a fine to the King.
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¢. Relaxation from the Earliy Rule.
With Jﬁnging conditions therc grew up in the process of time

Artein rules by which contracts in restraint of trade were governed.
\i&gny authorities have classed them as folilow@s;, First, Where the re-
straint was unlimitcd as to both time and space, the comtract i1s clearily
void being in total restraint,

Second.Where the restraint is limited as to space, but unlimited as to
time, it was considered not illiegal bccause the obiigor could engage in
his tsiness in any other place other than in the ome in which he had so
bound himself, |

fhird.where the restraint was limited as to time but unlimited as to
space it was held to be void, on the ground that reing uniimited as to
space it forbade the covenator from carrying on his business anywhere
A1ring the continnance of the restraint to which he had subjected him-
self. Lawson on contracts 325-327.

fhe leading case upon the subject is that of Mitchelli vs. Rey-
nolds 1 P, wms 181, Here the bond was to the effect that neithgr the
defendant nor his assigns shcuid keep a vietualliing house or vend iie
Quors therein or in any other place within a mile of Rosemery Lane for a
Joriod of twenty-one years. The consideration of the contract being that
the defendant Qeﬂthis interest thereir to the plaintiff, It was held
that the bond was vaiid and binding. But, said the court, a bond con-

ditioned not to set up a trade in any part of Engiand for a time iimited
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or unlimited would be invalid.

So in Homer vs. Graves 7 Bing. 735 it was held after eonsid-
%mable de.iberation that a bond executed by a dentist not to practice
éver a district two hundred miles in diameter was illegal. Other deci-
sions in point are Colgate vs. Bachelor Cro. Eiiz 872; Rogers vs. Par-
rey 2 Bulsto 136; Board vs, Jollyfe/Cro. Jac. 596; Bupmm vs. Guy 4 East
190; Gale vs Reed 8 East 80; Hayward vs. Young 2 Chitty 407. In Ameriea
the early decisions follow these ruies., Pilerce vs, fulier 8 Mass,223,

d. Modern Doctrine.

Within the iast twenty-five years there has heen deveioped the
general principle thet throughout the courtgfﬁo definite rmuie as to the
extent of the restriction can be iaid down, btut thalreasonahrlieness’ is to
be the guiding star of the courts. Lawson on @ontracts 324-329.

If the restraint be such as to afford a fair protection to the
party in whosé;i; is imposed, and is not unduly éppressive to the other
party, or without an adequattcountervailing benefit then it will be sus-
tained., When the restraint goes beyond this it wil. be held to be ilie-
g2l, not only on ground of teing unduly eppresive, but because such a
erntract would have a tendency to prevent competitorg, enhance prices,
R expose the public to all the evils of monopo.iy.

Iin Romssillon vs. Romssiilon L.R. 14 Ch. biv. 351 (1880), the

defendant agreed not to associate himself with any other firm, nor would

@8 himself go into the business of champagne dealing for a period of two
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years. fhe court granted the injunction prohiriting the defendant from
deaiing in the @hampagne contrary to his contrast. rfhe court here heid
the restraint to be reasonable even thbugh it was unlimited as to space.

In Oregon Steam Nav, Co. vs, Windsor 20 Wall (U,S,) 67 the
U.S. Suprome Court held that a contrast not to rman a boat on the waters
of a cortain state was not unreasonarle. fhe doctrine was here laid down
that the question of reasonabieness of the restraint was one of law for
the court, and not of fact for the jury, thus placing the power of decid-
ing such question in the discretion of a more competent judge.

So in 31 Mich 490 in the case of Beal vs. Chase, it was held
by Judge Campbell that with the sale of a printing establiishment, a
covenant by the vendor that he would not engage in that business any-
vhere in the state, as long as the vendee continued in it, was not an
unrceasonable restraint, as the business so sold extended practically

over the whole territory of the state.






~16-
Sec.I1I. fthe Law against Monépolies.

a. Definition. General Nature.

Despite the opinion of some of the judges, that a monopoly
includes the reduction to private use of such articles alone as are in
their nature both necessary and of public consumption,(MoKuwver vs United
States, 14 Ct. of Cl, 396 ), the general principlke upon which btoth legis-
latures and the judieiary havéf%igéeeded seems the more logiocal and

sientific. Philosophically speaking monopoly is power of control. As
viewed in law)it is power of control carried to such an extegt that it
scomes dangerous to society through excessive stifiing of competitionm,|
ﬁs. of Econ, Hicks. ), a monbpoly then exists where-ever there 1s an
ganrsence of competition, varying in intensity inversely as the absence of
ebmpetition is complete(Hadley-Railroad fransportation p 63),

: Monopolies are'either legal; natural'or industrial. (Hadley-
Raiiroad fransportation p.64.)

A legal monopoly is. such as 1s'p:oteoted ry sanction of the
law, competition being prohibited. fhe guilds of the middle ages. the
Fostal servioe of the United States to day are alﬁost complete legal
3 nopoiies. Also, there may perhaps, here be classed such 1nst1tution§“
é- allowances as patents, copy-rights/and tradé marks by which the
sovereign grants to any person or corporation the exclusive right of

i‘uying. selling, making, working or using the particular thing ghat is
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?iven. (Slaughter-house cases 16 Wail (U.S.) 102. ) rhe principle of the
flaw involved in the casérbatents and copy-rights is an ancient one, and
existe for the purpose of étimulating individial genius, by the develop-
ment of which the public may he benefited. rhese institutions are now
the only remnants of a once complex system of monopoliies granted by the
30verign.

A atural monopoly is where the physicail enviroumentg renders
competition impossible. fhe water supply of large cities is often a
tolerably complete monopoly. Other instances of natural monopoiies are
mines, canals and even lands, in all of which competition is more or
leasabsent.

While rhysical and legal hinderances are fast disappearing
with the growth of modern civiiization and increased methods of trans-
portation, there has grown up another and more widely influential class
of monopolies. fhese are the third class, the industrial monopolies and
exist, aside from protective tariff against the foreigner on the fron-
tier, not because of legal or physical hindrances, but because the
interest of the parties concerned make competition impossible. Prices
are. being determined in a monopolistic and notwa competitive market.

It is , then,the industrial monopoly with which we have to
leal, Courts and legislative bodies are now directed to the fast grow-

¥2 tendency towards monopolization of all the instruments of commerce.
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‘b. Early Monopoiies,

Tfhe eariiest industrial monopoliies are found in the offenses
Qbf forestaliing, engrossing and regrating, which were punishatie both at
common law and by statute. Ashley--*English Economioc History® Voli.I.
Cunningham--“Growth of English Industry and Commerce* page 230-23l1-484-
456. Cooiey's 1V Blackstone 157,

fhe price of corn was nesessarily ieft to be settied by compe-
tition and ail that could be done was to try and insure that this compe-
tition he public, so that there should te no attempts to make an arti-
ficial scarcity. The prohibition of engrossing, regrating and foresta;;-
ing had this objest in view. Common folk had a strong suspicion that a
min who was ahie to securc a monopoly by buying up avalab.e supply of
any article wouid retail it on terms suitable to himse.f but not advan-
tigeous to the community.

Aithough forestaliing, regrating and engrossing came to have
siparate meanings, it seams that during the thirteenth and fourteenth
senturjes they were used aimost synonomously, meaning any action which
prevented goods from being bought by the producer or bona fide merchant
to open market-- the forestailer or engroséer buying them wholesale
ﬁ?thor outside the town or with market itself, and there securing by
m:ans of monopo.y a higher price than would have otherwise been paid.

Statutes 5. Hen. III(1267) and 13 Edw, I (i285) are the first

jegal definitions of such tricks of trade, and penalties were prescribed
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for their transgression. Imring the later years of Edw, III(.1350-1375)

the prohititionsagainst forestalling were again and again removed by
!

ttatute.

5 & 6 Edw, IV c.14-(1466-67 ) we have statutes .defining these
cffenses. *Forestalliing is the mying or contracting for any merchan-
dise or victuals coming in the way to market; or dissuading pérsons from
rringing thcir goods or provisiéns there, or persuading them to enhance
the price when there, and of which practices make the market dearer to
& fair trader.""

"Regrating is the buying of corn or other dead victuals in any mar-
kot and selling it again in the same market or within four miles of the
place,"

‘Fngrossing is the getting into ones possession or buying up large
quantities of corn or other dead victuals with intent to sell them again.

5 & 6 Edw. IV. A severe law was passed against the engrossing

of corn, wine, fish, butter, cheese, candies, tallow, sheap, lamrs,
calves, pigs, gcese, capons, hehs. pigeons and conies.

2 & 3 Edw. VI ¢. 15. All monopolies and ocombinations to keep
np prices of merchandise provisions and workmanship were punishable

>¥1th forfeiture of goods and perpetual banishment.
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6. Phases of Modern Monopoly. Legaliity at Common Law.
| Forestalling the market as an offense has been abrogated by
statute in England. 7 & 8 Viet. ¢. 24.

In the United States forestalling the market takes the form of
pools, corners, trusts etc. which are attempts by one person or a con-
spiracy or combimation of persons to monopolizec an article of trade or
commerce, or to csontrol or regulate, to restrict its manufacture or
broduction in such a manner as to control the supply of theigiven;articlg

tnd so enhance the price. Such a comtination is illegal on grounds of

Inblic policy though probhably not oriminal.

 qoal sorner.

.,An agreement}was made between two goal companies to divide the
coal regidﬁs which fhéy controlled; to appoint a committee to take
ckaggé of all their interests, which committee was to decide all dispu-
ted guestions and appoint a general agent through whom‘alx coal mined
vas to be delivered, each corporation to deliver its own coal, at its
own coét, in the different markets at such times and to such persons as
“he committee might direct. fhe respective companies were to sell their
coal only to the extent of their proportions and at prices adjusted by
%the committee. Such an agreement was held to be illegal and void as
tgainst public policy by the Pennsylvania Supreme Court upon being asked
10 enforce the contrast. Morris Run Coal Co. vs. Barclay Coal Co.

38 Pa, St. 173.






Salt Combinat{ggz
A voluntary association of sait manmifacturers was formed for

the purpose of seliing and transporting that commodity. By the articles
of association all the salt manufactured or owned by the members, when
packed 1in barﬂﬁs became the“property of the company whose committeec was
reguired and anthorized to regnlate the price and grade thereof, and
a.so to oonirol the maﬁﬁer and time of recé&ing salt fromkthe members,
and each menber was prohibtited from selling any salt during the contin-
uaence of the association except by retail at the ractory; and at prices
fixed by the company. fhe court held that there was a tendency in such a
combination to stifle and prevent oompetition..and held the contraot to
be void, hecause it was 1njurious to the public welfare. Also that it
woilld not affcet the question if it were shown that competition was
net thereby prevénted. nor prices thereby enhanced because such contracts
heve a tendeﬁoy to oreate monopolies and enhance prices and should there

fore be discouraged. Salt Co. vs, Guthrie 35 Ohlio St. 666,

An Agreement not to sell; made between severad firms, any cot-

—

ton bagging for a period of three months except with consent of the
| g
majority of them was held to be invalid and unenforceable.

) _
India Bagging Assoc'n vs, Knock l4 La.Ann 164,
fhe Supreme court of Massachusetts held that an agreement to
Takea" corner” in stock hy btuying it up so as to control the market and

then purchase for future deliverieg is illegal. The parties thereto are
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@ partners, and any one of sald parties thereto whose funds have been
Jmopriated aooording to the terms of the contract cannot recover the
%unt thus expended, thus leaving the parties to an illegal agreement
1et where they placed themselvs, Sampson vs. Shaw 101 Mass., 145,
A pool is an agreement between rival raiiway companies, where-

" their business is united into one common totai, from which the busi-
83 or the money received therefor is divided among the combining com-
mies according to ratiogs fixed by the agreement, the prevention of
mpetition being the main object of the agrecement.

Hudson-;rhe Railways and the Republic page 196.

Hadley--Railroad fransportation page 74-76,

In England it has been held that an agreement for the division

" freight money bétween competiﬁg roads, based upon a past experience
° the business of the road, to accord with estimated rather than actual
1siness, is not necessaryly illegal. Especially is this so when the
i’ fest end of such an agreement is to prevent competition which would
14 in the survival of the stronger leaving the commnity ultimately
3p>ndent upon a monopoly.

iére vs. London & North-western R.Co. 2 Johns & H 98; Shrewsbury &
Ermingham R. Co. vs. London & North-western R.Co. L.R. 17 Q.B. 652,
t has however been intimated that an agreement to divide profits aris-

ng from any particular traffic in fixed proportions without reference

0 the question by whose trains it has been carried is unsafe.
Hodges--Law of Rallways (7 ed. ) 58. :
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In the United States the aathorities as to the legality of the
wol at common law have been conflicting. It has been said that there is
;b principle of public policy in the common law which renders void a
:raffic agreement between two or more lines of raiiways for the purpose
>f avoiding competition(Redfield on Railways(6 ed. ) par. 146.) fhe Su-
sreme Court of Connectieut has held that, in the absence of statutory
,rohibition, a pooling agrecement is valid and enforceable.

Manchester & etec. R.R. Co. vs,., Concord R.R. Co. 20 At.Rep. 3&83.

in Cent,frust Co vs, Ohio Cent. R. Co. 23 Fed. 306, the terms of a pool-
inz contract were held to be specifically enforceable in equity upon
opiaint of either party. Such was the opinion of the U.S. Circuit
‘ouirt of Oregon in Ex Parte Koehler 21 Am. & Eng. R. Cas. 57. In New
Jersey the validity of a pooling contract has heen repeatedly recognized
msgex R. Co. vs Morris & Essex Ry. Co. 19 N.J. Ey.di3.
‘lkmes vs. Camden & Atk. R. C0.36 N.J. Eq.246,
the Supreme Court of Louisiana held that independent of statute a pool-
ing agreement was illiegal and unenforceable.
fexas Paec. R. Co. vs. Southern Pac. Ry. Co. 4.1 La Ann. 970.
200ling contracts between competingCanal companies were formerly held
ﬁibe illegal in New York. Stanton vs Allen 5 Denio 434; Hooker vs
/andewater 4 Denio 349. In Loes vs. Smith & N.Y. Supp.(Hin) 645 it was

1¢ld that a pooling agreement for the division of certain territory

¥tween competing and parallel railroad lines was not contrary to the
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spirit of public policy. The first meeting of the New York Railread com-
missioners declared a pooling contract illegal. 1 N.Y. R.R.‘Com.Rep pP.77
(1885)

Some courts have held that a combination is prima facie il-
legal, and that, in order to establish the legality of any pooi, the
mirden is on such carrier to show#hat the pool was formed to prevent
ruinous competition, and that such an agreement does not establish un-
reasonable rates, unjust discriminations or oppressive reguiations.
>leveland etc. R.R. Co, vs, Classer 126 Ind, 348.
benver ete. R.R. Co. vs, Atchison ete. R.R., 110 U.S. 667,

d. Statutory Regulations.

the inability of common law principles to deal with new con-
iitions has celled forth meny statutes in the past few years, both Fed-
sral and Commonwecalth. fhe statutes passed in the several states are
regnlative of commerce within their respective oconfines, and vary widely
as to the extent of the control they have assumed.

Congress by virtue of the power vested in it by the Constitu-
tion Art.I Sec.VIII Par.3, over interstate commerce, has, by two great
acts sought to control the influence of the spirit of monopolization
upon sosiety. fhere has likewise been established commissions by both
the Federa} and many of the Commonwealth: jovernments whose functions

vary from that a merely advisory character to that of regulative.
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l. Federal Legislation.

By the Interstate Commerce act Ses.5. 24 St. at Large p.380
passed Feb.4, 1887 it is provided that "it shall be unlawful for any
sommon carrier carrying on interstate commerce, to enter into any con-
tract, agreement, or oombiﬁation with any other common carrier, or car-
riers for the pooling of freight of different or competing railroads or
to divide between them the aggregate or net proceeds of the earnings of
siuch railroads or any portion thereof:

fhe Sherman act of 1890.-entitled an act to protect trade and
commerce against unlawful restraints and monopolies, U.S. Stat. at Large
Vol,26 ch. 647;}p.209. enacts as follows.

Sec.I"Ever;aoontractavcombination in the form of trust or otherwise
or conspiraey in restraint of trade or commerce among the several states
or with foreign nations 1s hereby declared illegal. Every person who
shall make such oontract. or engage in any such combination or conspir-
asy, shall be deemed guilty of a misdemeanor, and on conviction thereof,
siall be punished by fine not exceeding $5000, or by imprisoment not
e<ceeding one year or by both sald punishment, in the discretion of
tie courtf

Sec.z.wEvery person who shall monopo.ize, or attempt to monopoiize,
°r comhine or conspire with any other person or persons, to monopolize

ény part of the trade or commerce among the several states, or with
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‘oreign nations shall be punished”---(same as above. )

Sec. 3."Every contract, comhination in the form of trust or other-
i&e, or conspiracy in restraint or trade or commerce in any rerritory
»fl the United States or in restraint of trade or commerce between any
such rerritory and another, or between any such fTerritories and a State
v States or the District of Columbia, or with foreign nations is here;
)y declared illiegal.* Persons found guilty punishable by same punishment
ound in Sec. I.

Sec.4. Provides that jurisdiction to restrain the violation of this
12t hre vested in the United States Circuit Courts. And also provides
hat it shall be the duty of the several District Attorneys to imstitute
reseedings in equity to restrain such violations. Re;étf may be granted
Y the court either by temporary or permanent’ injunction, the latter
mlv "man 1 4@ haearing of the person or persons accused,

Sec.5, Provides for the subpoena of any witness or witnesses which
he court may, in its discretion, deem necessary, whether they may or
1ay not reside in the district in which the court is held.

Sec.6. Provides for the forfeiture and condemnation of any property
zeion%ing to such a comtination or conspiracy mentioned in the act,,
%uch may be at the time in the course of transportation from one state
-0 another or to a foreigh country.

Sec.7. Any person who shall be injured in his business or property

Y any other person or sorporation by resson of any violation of this
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‘a:t. may sue therefor im any Cireuit Court of the United States, in the
district in which the defendant rasidas or is found, without respect
'lo the amount in controversy and shall recover three-fold the damages
?by him sustained and costs of the suit including reasonab.ie attorney's
fse.

Ses. 8. Construes the word "person," or “persons* to inciude cor-
p>rationd and associations existinghunder. or authorized by, the laws of
¢ither the United States, any of the ferritories or States, or any
| foreign country.

2.Deoisibns Under these Acts,

It was held by the United States Supreme Court in United
ftates vs, Joint.fraffic Association 171 U.S.505, that under the Inter-
state Commerce ast Congress has the power to prohitit an agreement among
competing railroadé belonging to joint traffic association, to establish
rates among the parties to such comrination even though the rates thus
¢stablished are reasonable. fhat the offense in such an agreement con-
sisted in the fact that competition was prevented and such contract is
liabie to restrain trade, both of which are expressiy declared iilegal
1y act of Congress. fhat in torbidding a combination among railiroads
‘he constitutional freedom of contract in the use and management of ones
Iroperty is in no wise abridged or impaired.

In the frans-Missourl becision the Supreme Court construed the

Sherman act, declaring every combination in the form of trust or other-
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wisé in restraint of trade or commerce among the several states or with
foreign nations to be iilegal, to include a contrast between competing
raliroads relating to the traffic rates for the transportation or ar-
ticles of commerce hetween the states, because the direet effect of such
an agreement is to produce a restraint upon trade and commerce, and all
ombinations in restraint of trade whether they take the form of trusts
)r not are illegal and prohibited by the act of Congress. fhe Court say,
" An agreement between railroad companies for the plirpose 6f mitual pro-
tection of establiishing and maintaining rates, riies, and regulations on
1ll freight traffic both through and local is by necessary effect an
agreement to restrain trade or commerce within the meaning of the act of
Jongress of.1890, no matter what the intent on the part of the persons
vho signed it. Unites States vs. frans-Missouri Freight Association 166
J.S. 200, L.C.P.Co. Book 41 page 1007.

In United 8$tates vs. Jeliico Mt. Coai Co. 46 Fed.Rep. 432 the
sourt sustained the constitutionaiity of the Sherman act, holding that
an agreement between coa; mining companies operating oh&tfly in Ken—
tucky and coal dealers doing business in fennessee, ereating a coal ex-
change to advance the interests of the coa. trade, and to fix the prices

of coal, forbidding its members from buying coai from, orselLﬁto, any

208l dealers or miners who were not members of the exchange, constituted

a violation of the act.

fhe decision of the court in the case of United States vs
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jrenut 50 Fed. 49 admits that in order to maintain an action under the
m]. it 1s necessary to allege that the accused monopoiized or sonspired
{anmnopolize. as the language of the Statute does not fully, directiy

hm clearly set rorxh all the elements necessary to constitute the

b&ense.
In United States vs Knight 156 U.S. 1, it was descided that the
ict of Congress of July 2nd 1890, was intended to prevent combinations
sopitracts, and conspiracies to monopoiize or restrain interstate or
nﬁernationa¢ trade. The oontract of the defendants in this case related
px:insively to the asquisition of sugar refineries and the business of
s1;ar refining within a state. fhe artic.ie manufactured was to be sold
In the different states, and though in the disposition of the product of
thz company the instrumentality of commerce was necessariiy invoked, it
1023 not foliéw that a monopoly of commerce 1is inveivedin the attempt to
onopoiize or actual monopoly of the manufacture of such product.
fongress has not attempted to assert the power to deai with a monopoly “

as snuch, or to make criminal acts of persons in the acquisition or con-

trol of property which states sanction or permit. So a corporation

orzanized under thelaws of New Jerscy, for the purpose of manufacturing
Stzar, may huy manufacturing houses in Pennsyivania. fhe mere fact that
the article manufactured is for export to another state does not make

the manufacturing industry an artisie of commerss, and though sales of
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the sugar were made in the different states this is mefely 1ncidental‘
and the pewer of Congress to regulate Interstate Commerce does not give
the Federal Courts Jurisdiction over such a contract.

This seemingliy rather broad construction of the Sherman Act,
las been very recent.iy, to some degree, retracted. In the late case ot
‘ddyston Pipe and Steel Co. vs. United States decided at the Oct. Term
1899, the Supreme Court held, that an agreement between corporations
ngaged in the manufacture, sale and transportation of the same articie
»f commerce, located im different states and carrying on their business
in aifferent states, by which they enter into public ridding for con-
tracts not in trmth as competitors, but under an agreement which elim-
inates all competition between them for the contract and permits one of
thegr number to make his own rid, while the others are required to bid
over him is in violation of the anti-trust act of Congress, so far as it
applies to sales for the mamifacture of such article and deiivery treyond
the state in which the sale is made. fhat Congress has by virtue of its
power to regulate interstate commerce, jurisdiction to prohibit a com-
hination that restrains trade by preventing competition for contracts.

The regnuliation of commerce applies to the subject of commerce.
fhe combination in the Knight case(supra) did not fail within the pur-
view of the act, because 1t related directly oniy to the manufacture of
the article, though the indirect resuit of the comrination might, in the

future sale of the article, affect interstate commerce. In the Addystone
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Pipe case the direct effect of a combination to eliminate competition
in the securing of contracts for the sale and transportation to other
states of specifie értioles was held to affect interstate commerce, and
to glve to give the court jurisdiction over yuestions, though the com-
hination related at the same time to the manufaciure ot such articie.

In the frans-Missouril decision (supra) it was held that par-
ties guiity of such an illegal combination, could not, after decision
of the lower court declaring it iilega. escape the conseqiences of such
illegadl comhrination, and ksep the jurisdietion of the court from attach-
ing upon appeali, by a voluntary dissointion of the comrination in the
neantime,

3. Commonwealth Legisla@ion.

rhe Statutes passed during the past few years by the state
legislatures pretty generélly cover the entire fieid of combinations, be
they in the form of trusts, pools, or otherwise. In some of the States
there are as yet no such enactments, this is probably due to the sma.il
amount of commerce carried on in such states, and hence the necessity
has not yet been felt. In other states statutes exist rmerely against the
prooling of freights. In New Hampshire a statute directing that each
railroad shalli be dependent upon its own earnings for support, and shall
be managed by its own officers and agents has been repeatedly heid to

make pooling illiegal.Morril vs. Concord R.R.Co. 55 N.H. 531; Manchester
R.R. Co vs. Concord R.R. Co. 20 Atl. Rep. 383.
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In New York it is cnacted that no stesk corporation shall
somhine wi@h any other corporation for the pre&ention of competition.
Session Laws 1890 p. 1069,

An act of the Nebraska legislatlbn has dedlared it unlawfu.i
for any person or partanership, company, association/or corporation to
>nter into any contract or combination whereby a common price shall be
fixed for any article or product, or whereby the profits of the manu-
facture, or sale of any product shall be made a common fund to divide
among the parties to the combination, Session Laws 1889 p. 516,

In Kansas combinations of persons eﬁgaged in the buying and
fellirg of live stock, wherety competition is eliminated is alome pro-
hibited, Session Acts 1891 p. 294 ch.l158.

In Lousiana all éontraets. combinations or conspiracies of
trade or commerce are declared illegal, and in addition any person who
monopolizes, or attémpts to monopolize, or combines or conspires to mo-
nopolize any part of the trade or commerce within the state shali be
deemed guilty of a misdemeanor, Session Laws 1890 p. 90,

In South Dakota a person adjudged guilty of being a party-to
any trust or combination which tends to pfevent a free, fair, and full
competition in the production, manufacture or sal® of any qrtiole of
domestic growth, nse or manufacture, or to advance the price thereof

beyond the reasonable cost of production, shall be deemed gullty of a

criminal offense, Session Acts 1890 p. 323 ch. 151.
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The Act of Iowa makes it a misdemeanor for any corporation,
partnership, individial or association to become a party to any trust
or agreement to regulate the price of any articie of merchandise, or to
issne or own trust certificates, or to become a member of any combination
to 1limit or fix the price or lessen the production of any article of
commerce, Iowa Laws, 1890,p.41,ch. 28,

Under the Session acts of Iilinois, it is made a eriminal offense
for any corporg}ion to enter into any pool or agreement to limit the
production of or regulate the price of, any commodity, and provides that
any contract or an agreememt in violation therceof shall be void.

Session Laws 189.i p, 206,

In the act of July 20th 1893, a trust is defined to be a combina-
tion of capital by two or more corporations to create restrictiomns in
trade, to limit production, to increasec or reduce prices of a commodity
and prevent competition. In the case of Harding vs. American Glucose Co,
55 N.E. Rep. (I11)577, it was held that an agreement whereby all hut one
of the seven competing manufacturers of an important commercial article,
convey their plants to a corporation to be formed and largely oomposed
of the officers of the competing companies to be managed by such newly
formed cooperation, with an agreement on the part of the selling corpor-
ations to abandon their business for a certain time, is in vioiation of

the Illinois anti-trust laws, because such a combination would result in

the suppression of competition and the creation of a monopoly.
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In the case of Union Pipe Co. vs. Connoly (Jan.29,1900) fhe United
tates Circeuit Court held that the alause 1n-the Iiiinois act of 1893,
¥izh ekcepted that the said act shouid not appiy to agrioculture pro-
nets or live stook while in the hands of the producer, was cliass and
rtecial legisiation and in violation of the Iliinois and Federali Con-
titntions (Amed.l4th). fhis clause being void the whole act was therecby
nvaiidated.

An act of Arkansas Legisiature (iIVRAr.6 1599 Jprovides that any cor-
cration, partnership or individual, or association of personms, who
fzil become a party to any combination with another such corporation,
j-rson ete., to regilate or fix the price of any article of manufacture,
l.chanism, merchandise, commodity, convenience, repair, any product of

ining, or articie or thing whatsoever, or the price or premium paid for

ﬁﬁiﬁ& property against loss or damage etc, or to mantain such prices
'en fixed, shall be deemed gui.ty of a comspiracy to defrand and fimed
i provided for by'the act. Any corporation created under the laws of
\'kansas shasl upon conviction of such an agreemeng forfeit its charter
Bd cease to exist. Every corporation mst inform the Secretary of State
lon oath, once a ys3ar, as to whether they have violated this act.

( In Missouri, any corporation partnership orindividual, or associa-

ton of persons whatsoever, who shall enter into or become a member to

%y pool, trust, or combination with any other such corporation ete., to

t) regulate the price of any article of mershandise or commodity, or to
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uix or limit the amount of gquantity of any such articie commodity or
rerechandise to be manufactured, produced, mined or 30¢eﬁ.1n this state
shayl be deemed adjudged gnuilty of a conspiracy to defraud and punished
as provided by the act.

A corporation is prohibited from owning or issuing trust certifi-
cates, placing the management of the combination thus formed, or the
ramfactured articles thereof in the hands of any trustee or trustees,
vith an intent toilimit or fix the price or lessen the production and
sale of any article of commerce, use or consumption.

Any contract or agreecment made in vioiation of any provision of
this act shall be absolutely void, and any purchaser of an article or
commodity from such illegal combination or member therof, shaili not be
iiable for the purchase price, and may set up thiéf;s & defense.

Any corporation incorporated under the laws of Missouri who shall
violate this act shall forfeit its charter. fhe president or other
officer of each corporation doing business in the state shall inform the
Secretary of State,once each year, upon sworn statement as to whether
such corporation is carrying on business in violation of such act.
Missouri Laws 1889 p,97; Missouri Laws 1891 p. 186,

In State vs. Simmons Hdw., C0.l1l09 lo.i188 that part of the act re-
quiring president or other officer to inform the Secretary of State as

to whetheg/or not)the corporation was carrying on business in violation

of the act was held to be unconstitutional on grounds that it oompelled
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a person to testify against himself upon a criminal cgarge.

In Texas the Anti-rfrust Laws_of(May 28, 189%}piovides- that'"any
unipn or combination, or affiliation of capitai, credit, propégrty,
assets, trade custom, skill 0{ dcts, or any other valuable thing or
possession, by or between persons, firms/or corporations, whereby any
pool, agreement, oombination,confederation/or understanding is entered
into, whether such union or consolidation be effected by the ordinary
methods of partnership, or by actual union under legal form of a corpor-
ation, or way whatsoeveg to regulate and fix the price, to maintain the
price when so regulated and fixed, or to limit the production of any
article of mamifacture, mechanism, merchandise, commodity, convenience,
repair, any product of mining, or any thing or article whatsoever, or
the price or preminum paid for insurance, shalli be dsemed.a conspiracy
against trade.

Likewise where any one engaged in the manufacture of articles of
commerce or consumption from raw materialsproduced or mined in this
state, or agent of such person producing or mining such article else-
where, shall with intent to drive out competition, or to injure compet-
itors financiaily/shall sell at iess than cost of production or give
away such article or thing/shall be deemed guiity of a comspiracy to
form or secure a trast or monopoly in restraint of trade.

Any one engaged in the buying or selling of any article who shail

enter into a combination, pool, trust, agreement whatsoever, to control
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or iimit trade in any such article or thing, or to lipit competition in
such trade by refusing to buy from or selil to any other person or cor-
poration for the reason that such person or corporation is not a member
of such comrination, or 5hall boycott or threaten any person or corpor-
ation for so buying from or selling tb such person or corporation, shall
be deemed guiity of a conspiracy.

Penalities provieéed fof the punishment of violations of this act are
thab such persons who arc guiity shall be subject to,fine, and also if a
corprration created or organized under the laws of [exas shall violate
th€s act such corporation shall forfeit its corporate rights and fran-
chises, and shall upon conviction cease and detérmine., If a corporation
organized under another state or country éhall violate any provision of
the act it shali forfeit its rights and priviitgges to do business
thercafter in the state.

fhe president, or other officeg or director of each and every cor-
poration doing business in or organizeed under the laws of fexas, shaii,
once each yeér in reply to requests sent to each corporation by the
Secretary of State, under sworn statement, tell whether“3orporation of

which he 1s a member/has/or has not, violated any of the provisions ot

the aoct.






Statutes prohibiting pools, trusts or combinations to regulate or

control prigces have been enacted in the following states in addition.

Alahama----=ww- Acts 1890-v1, p.483 e¢h.202,
New Mexico===-- i891 p.27 ch. 10.
fennessefe=—m=- 1891, p.428 ch.218,
Californig--==-- 1893 eh, 19 par. 4.
Maine---cececcaa- 1889 ¢h.226 par. 1,
Kentucky------=- 1890 ch. 1621,
Michigan------- i889 ch. 225,
Minnesota------ i891 ch. 10,

Missi;bi ------- Laws 1890 ch., 36 par. 1,

North Caroliina---1899 ch. 374.
. Concinsion.

Beginning with the Interstate Commerce act of 1887 there has
been a vast amount of legislaiion on the surject of trusts, poois, com-
binations and conspiracies in restraint of trade. 0f the remaining
twenty-four states whose specific acts are not takeﬁ“gccount ef, doubt-
less there already is, or soon will be, steps taken in this direcstion.
Qt is partically since the Sherman Act of 1890 that the majority of the
states have found it necessary to take decisive measures in the way of
prohiriting restraints'@ﬁ which trade and commerce is being subgected.

There exists three sources_from which courts draw their ey

opinions in constru¢ing each specific case, these are; (1) fhe common
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law of contracts in constraint of trade,(2) fhe federal acts and con-
stitution,(3) fhe acts and constitution of their own state. All abtout us
we hear of the sonstitutionaiity of liegis.iative enactments being tested.
fechnicaiities in each case as well as the diversified form of which
legislation has taken serve to complicate the question. How far and to
what extent this vast array of legislation, narrowed or extended hty the
construction of the courts wiil meet the‘bmergencies of each case; how
far wiizx such measureégg arle to cope with the growing tendency towards
monopoiization/is a guestion of vital importance to the present and

future generations.
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Sec.1V, Reliation of Corporation Law to Monopoly.

a. In General.

When the state grants a charter or certificate of incorpora-
tion to the projectors of a corporation, there is, by virtue of such
grant, created an artificial person, the corporation. As there are
powers characteristic of such persons, so likewise there are duties and
requirments which are alone applicabie to a corporation, and by which
such corporation expressiy or impliedly consents to be bound by the act
of incorporation. fhe rules regulating the conduct of persons artificial
constitute what is known as Corporation Law, and are a part of our Sub-
stantive law. Corporation Law is either statutory or derived from prin- -
ciples of the time used common law, In addition to the principies of the
law that are said to render combinations of individuals or corporations
illegal, there exists certain principlies found in the law of cor;ora-
tions which the modern combination of corporations, or trusts violate
and for which recasons courts have ordered such offending corporations to
be dissoived. While an attempt to monoploize any branch of trade may be
declared 1lliegal on the ground that it either restrains the free course
of trade, stifies competition, or is in violatiom of some legis.iative
enactment,that phase of monopoly, commonly dencminated in the mercantile
world, a trust, may be declared illegal as being in violation of some

principie fundamental to the iaw of corporations.
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b, frusts, befinition and Classes.

In its modern application, authors- have defined a trust to be
an orgénization of persoms or corporations formed mainiy for the purpose
or regulating the supply and prices of commodities. Black's Law bio-
tionary; Cook's "Stocks, Stockholders & Corporation Law Par. 503.

In the main trusts have assumed four forms.

First.A copartnership of corporations in the form of a joint
stock company. In such a trust, the stockhdlders of the respective cor-
porations transfer their Stook to trustees and receiveg in exchange
trust certificates. fhese trustecs controi the management of all the
corporations whose stookhblders have surrendered their stock, take aii
the profits, put all into a common fund, and distribute them among the
holders of the trust certificates. <The Sugar Refining Companies 121
N.Y. 585; Standard 0il frust 49 Ohio St. 137.

Second.A corporation that owns the stock of other corporations en-
gaged in the same business. Such a trust exists where one gorporation
purchases, holds or sells the capital stook or purchases or leases, or
operates the property, plant, good will, rights and franchises of anotha
company or companies engaged in a like enterprise.

People vs The Chicago Gas frust Co. 130 I.l 268,

jglgg,Whére a corporation or an association or an imdividual for

the purpose of ohtaining a monopoly, tnys or leases the property of

other corporations or persons engaged in the same line of business.
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“1ch a trust was the Diamond Match Company whose purpose of organization
'as to buy up and lease ali establishments engaged in the manufactﬁre of
‘riction matches, and to exact in each case of such transfer a bond that
-uch manmufacturevwonld not for a term of years engage in the manufacture
of matches, or aid any one clse in so doing in any place wiere such
rction would conflict with the interest of the Diamond Match Co.
fichardson vs Buhi 77 Mich. 623; 43 N,W, Rep. 1.02; frendwell vs Sails-
mry Mfg. Co. 7 Gray(Mass ) 404,

Fourth. Where by governing committees corporaticns seek to reguiate
and control the private enterprises of their members. fhe St Paul fuael
ixechange was a corporatoon that sought, without dealing in coal itself
to eontrol the fuel trade of St Paul and vicinity by enforcing obedience
to it;?by-lawslon the part of its members whe were me¥ dealers in coal.
Kolff vs St. Paul Fuel Exclange 48 Minn. 255. Such an organization was
the Chicago Law Stenographers Association. Moore vs. Bennett 140 1[.il1.69,

¢. 'fhe Copartnership frast.

In the case of People vs., North River Sugar Refining Company
121 N.Y. 582; 24 N.E. 834, the state was joined in a @uo Warranto pro-
ceeding asking for the dissolution of the defendant corporation, be-
cemse of its being a member of a combination with sixteen other sugar
refining companies. fThis combination possessed the absolute control and

arsorbed the functions of the corporations pdrtiasa to the combination
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dictating the terms, manner, and extent of the entire business activity.
All the stocks of these corporations was transferred to a sentral asso-
ciation of eleven individuals denominated a board. In exchange for such
transfer the board or trustees distributed to the stockholders in each
corporaticn, certificates carrying a proportional intercst in the capi-
tal stock of the consolidated companies. Each corporation being itself
subject to this board, and its directors subject to removal by the board.
Each corporation lost the power to make a dividend and had to paj over
its entire carnings to the master, the board whese servants such corpor-
ation had recome.

The amount of sugar each was to refine was subject to the
masters order. In short each iost its seperate identity in the consoli-
dation, and could not act save upon the boards order or approval. Each
corporation partook alike in the profits or losses of the other, parties
to the combination and thdproperty of each was subject to be mortgaged
to supply the board with funds to reach out for other coveted refineries.
Similar organizations existed and will be found in; State vs. Standard
0il Co. 49 Ohio St., 137; Mallroy vs. Hanapr 0il Works 86 fenn,602.,

fhe object of such companies was clecarly to estavlish a virtuad
monopoly of thBe business of producing and dealing in the one commodity
by which it might not merely control the production but the price of
such commodity at pleasure. Clearly all such associations are contrary

to public policy and are void on that ground alone,
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Aside from this, it is a principle of the 1law that a corpor-
ation has no right to become a member of aco%rtnership. because in a
copartnership each member may tind the firm by any act of his within
the scope of the partnership business. fhe affairs of a corporation
imst be managed and controlled by its directors and officers, and this
power cannot be delegated to such an outside party as a trastce. Hence 4
the copartnership form of trusts, violates the law of corporate existence
and 1s for such reason cleariy illegal. -
Marine Bk. vs, Ogden 29 Ill. 248; Whittenton Mi.ls vs. Upton 10 Gray
(Mass. ) 582; N.Y, Canal Co. vs Fulton Bk. 10 Wend.(N.Y. )4iZ2.

d. fhe Stock-holding Corporation or frust.

The Chicago Gas fruast Co. was organized under the laws of the
State of Illinois. fhe corporation itself as an individual had purchased
and continued to hold the majority of the capital stock of four other
gas companies, so that it oontfolled the action of these companies.
fhey were, fhe Chicago Gas Light and Coke Co; fhe Peoples Gas Light and
Coke Co, fhe Equitable Gas Light and fMel Co., and rhe Consumers Gas
Cd} In an actiom brought against the sorporation by the state, the con-
tention of the corporation was that it had the pewer to hold the stock
of other corporations. The court say "fo create one corporation for the
express purpose of enatrling it to control all the corporations engaged

in.a certain kind of business, and particularly a business of a public
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Ktnd. is not only opposed to the policy of this state but is in contra-
vention of the spirit of the constitution. An exercise of the power at-
tempted to be confered upon the Gas Company mist result in the creation
of a monopoidy. [fo create one corporation that it may destroy.the ener-
gies of all other corporations of a given kind and suck their life blood
out of them is not a lawful purpose. People vs. Chicago Gas frust Co.
130 Il1l1 268; 22 N.E.Rep. 798,

The American decisions are nearly unaminous in holding that,
in the absence of express legislative permission a corporation cannot
purchase and hold stock in éther corporations. Valiey R. Co. vs. Lake
Erie Iron Co. 46 Ohio St. 44; Central R.Co., vs. Penn.R.Co. 31 N.a%eq.475
franklin Co. vs., Lawistion Sav. Bk. 68 Me. 43; Central R.Co. vs. Calb(ug
nies 40 Ga. 582; ralmage vs. Peel 7 N.Y. 328; Berry vs. Yates 24 Barb.
200;: State vs, Butier 86 Tfenn. 614; Booth vs Robinsbn 55Md., 433; Nat.
Bk. vs. fexas Invest. Co. 74 fexas 421.

| In England however trading companies are allowed to buy and
hold stock in other companies.
In Re Barwads Banking Co. L.R. 3 ch, 161,

In Re Asiatic Banking Co. L.R. 14 ch. 252,






. The Leasing or Buying Corporation or frust.

In December 1880 therc was organized under the laws of Con-

decticut the Diamond Match Company, for the purpose of uniting into one
corporation as far as possibie all the mateh companies in the United
States. rhe object of the company was to monopoliize and control tﬁe
tusiness of making matches in this country and also to establish and
maintain the price thereof. rfhe process adopted was to buy up all the
independent concerns throughout the country, or at ieash lease the same,
in the agreement,not)only stipulating for the business itself, but ex-
acting a tond from every transferer that he woul® not engage again nor
aid others in engaging in the business of making or selling matches. In
the case of Richardson vs. Buhl 77 Mich. 623; 43 N.E.Rep.il102, the court
held this to be an illegal procedure because it affected the production
and sale of an article of necessity to life, and which was of such
general uselthat the public was interested in its production, aside from
other comnsiderations such as contracts in restraint of trade, and the
suppression of legitimate competition, its charter was on this grognd
ordered revoked.

The decisions give us no general rule for the determination of
what articles are within thq rile of necessity and geneal use. The fol-
lowing articles have been held to be of such general importance that an
attempt to control their production is illegal: coal,gas, matches,lumber

cotton bagging, butter, grain, salt,alcohol, candiles, Malk‘preservesg






¢

-47-
cloth, grain bags and_gg;gzz;.Morris Ret Coal Co., vs., Barciay Coal Co.
68 Pa. St. 173; Arnst vs. Pittshurg Coal Co. 68 N.Y. 568; Gibbs vs,
’onsolidated Gas Co. 130 U,S, 408; Richardson vs. Buhel(supra) Santa
Clare, Valley Miil Co. Vs Hayes 76 Cal. 387; Indian Bag Assn. vs. Kqoch
14 La. Ann. 164; Chaplin vs. Brown 83 Io. 156; Craft vs, McConoughy 79
I11.346; Cent. Ohio Salt Co. vs., Gathrie 35 Ohio St. 666; Chancey vs.
Onondaga Fine Salt Co. 62 ‘Barb. 395; State vs. Nebraska Destilling Co.
29 Neh.700; Emery vs. Ohio Candie Co. 47 Ohio St.320; Chicago Miik
Shippers Assn. vs, Ford 4 Nat. Corp Rep. 300; Amer. Preserves frust vs.
Tylor Mfg. Co. 46 Fed, 152; Hilton vs. Eckessly 6 El, & Bl.(Eng. ) 47;
Pacific Factory Co. vs, Adler 90 Cal 110; Strait vs., Harrow Co. 18 N.Y.
Supp. 224.

fhe foliowing amticles have been held not to be within the
necessity rule., Washing Machines, Dolph vs, froy Laundry Mach. Co. 28
Fed.553, Curtain fixtures, Central Shade Co. vs. Cusham 143 Mass., 353,
Sewing Machines, B&—Spool Sewing Mach. Co. vs. Acune Mfg. Co.l15 Mass.404

A second reason for holding a meRbpeifdsie trust illegal is on
the ground that a corporation already in the field has no right to sell
out or lease its franchise. In the absence of express legislative
permission, a corporation whose business is such that the pubvlic are
interested therein, has no right to transfer its property to another

corporation. Penn.R.Co.vs.St. Louis ete.R.Co. 118 U.S. 309; Figstain vs,

Hay 122 Ill, 294.
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In State vs Nebraska bistilling Co. 29 Neb. 700 the court say,
»fhe fact that a corporation may by vote of the majority of its stock-
holders, put an end to its existence, sell its property, and wind up its
affairs, does not authorize it to terminate its existence by a sale and.
disposal of all its property, rights and franchises. There 1s a contmect
‘between every corporation and the shate which created it, and the bene-
fits of this contract the csorporation cannot sell.

Ié:however been held that a manufacturing company, when public
interests are not involvcd, where a sale would not create a monopoly as
regards an articie of necessity, may sell its property to another cor-
poration.

In the case of the monopolistic trust the grounds of illegal-
ity are thus,lbecanse the sale of propcrty of one corporation to another
creates a monopoly and therefore in restraint of trade, 2. That a cor-
poration has no right or power to convey away its franchise which was
given it by grant from the state.

£. frusts, By Governing Committees.

In the case of oombihations. a governing board or qommittee,
authorized to enforce certain rules and regulations by means of fines
and forfeltures, contracts the private enterprises of the mambersof the
combination whether such members be corporations, copartnerships or

jndividuals. fhe necessary effect of such combinations being to restrict

competition and control and enhance prices they are clearly illegai on
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grounds of public policy alone.

fhe St. Paul Fuel Exchange was an orginazation of coal and
fuel dealers doing business in the City of St. Paul. fThis orgdanization
was duly incorporated under the laws of linnesota, and which-it did not
in any way deal in fuel itself,.hadqgs its éﬁﬁﬁ%@i the control of trade
in such articies in the City of St. Panl. fhe orgdnization consisted of
a board or committee selected from membess of the excBange whbda® members
were themselws‘dealers in fuel. fhe by-laws of the Exchange providecd
among other things that the committee should from time to time fix and
deteérmine the price of coal and wood; that the decision of a majority
of such bhoard upon any question should be final and should not te ap-
pealed from; that no member of the exchaﬁge should estarlish or main-
tain more than one office or coal yard in the said city, and that no
member of the exchange should sell any coal except when authorized by
the committce. Upon complaint being made by one of the members of the
Exchange, the court held that the hy-laws of the exchanfe were ultra
vires and decreed the dissoiution of the corporation. K@i¥f vs. St.Paul
Fiel Exchange 48 Minn., 215; 50 N.W. Rep. 1036,

pecisions carrying out the doctrine that such a corporation
exceeds its powers are found in the following: Vilcan Powder Co. vs.
Hereules Powder Co. 96 Cal. 510; Vulcan Powder Co. vs. California Vigarit

Powder Co.3l Pac.Rep,583; Morris Run Coal Co. Vs. Barcley Coal Co.68 Pa.
St. 17%:; Judd vs. Harrington 19 N.Y. Supp.406; Moore vs. Bennett 140 Ill
69.
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8. Legal Consequences of Forming a frust.

Having seen that the trust agreement is an illegal one, it
will new be proper to notice the respective rights and duties of the
parties to an illegal corporation, the rights of the state, of a stock-
holder, and the liabilities of those who deal with such trusts or
organizations.

An llilegally incorporated trust is subject to forfeiture of
its charter at the suit of the state aﬁd so are the corporations that
enter into such a trust 83¥g3¥é$;65.

People vs, Chicazo Gas frast Co. 130 Ili, 268; People vs. North
River Sugar Refining Co. 121 W.Y, 582; State vs. Nehrraska Distilling Co.
29 Neh, 700; Pcople vs American Sugar Refining Co. 7 Ry. and Corp. Law
Jour, 83,

fhe State may likewise enjoin the formation of an'unincorpora-
ted trust, State vs. American Cotton Seed 0il frust. 46Q4~&*“-%

Dissenting stockholdors holding a minority of the capital
stock of the corporations constituting the trust may enjoin its forma-
tion. Small vs, Minneapolies Electro Matrix Co. 45 Minn. 264; Central
R, Co. vs. Col¥ins 40 Ga. 582.

A corporation, member of the illegal trust combination cannot,
nor can its recciver, recover by suit any money due it from the trust

as a share in the profits of the business. Gray vs. Oxnard Bros. Co.

59 Hun.(N.Y, ) 387; Chancey vs. OnonquaFine Salt Co, 62 Barh 395,
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A court of equity will refuse to apoint a reoeivea,tor anything eiee
that may aid the illegal trust in carrying out the objects of its organ-
ization. American Biscuit etec. Co. vs. Kletz 44 Fed. 721. But it has
been held'that a corporation party to an illegal trust agreemené, may
rescind its agreement, even after it has been partly executed and ob-
tain a restitution of its property. Mallroy vs. Hanaur 0il Works 86
fenn, 598; Strait vs. National Harrow Co. 18 N.Y. Supp. 224.
So also,even though the trust agreement be voiq/courts wili reoognize
the holders of certificates as holder of property and will protect their
‘rights as such. Cameron Qs. Havemyer 12 N.Y, Supp. 126; Bean vs, |
American L.& 0. Co. 122 N.Y. 622; Rice vs. Rochafeller 134 N.Y. 174.

It was held in Richardson vs. Buahli 77 Mich. 632, that

Contra§tg betweeh thied persons and such illegal trust are unenforcaable
but the illegality of a trust is held not to estop a creditor of the
trust from enforcing his slaim. Catskill Bank vs. Gray 14 Barb. 479;
Pittsburg Carbon Co. vs. MoMillin 53 Hun(W.Y.) 67; 119 N.Y. 46,

00o
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