Reflections on
The Supreme Law of the Land

By Johin W. Oljves

Sy oretle as basrveswes] Dvosm the Sesaly Senle ol 1lu
Comstitution of the United Setes, wloaeh states inonio
wieertain terms 1l

“Vhis Constivution, amdd the Loaws of the Unined
states which sl b omde Povsoance hereaol
shiall Bwe e Supreme Law ol the Lol ool 1l
Judges i evers State shall be oaonsd thevebs, ans
thing i the Constitmaon or Faws ol oy stle 1o
the conteary motwithstaneing.”

I have heen exposed o constitations, to the L,
to courts, o Bwvers soml to judges all my lile, 1 i
a grachwte of the Law School of this Ulniversity, s
was my Lolwer amd his Gother helore him

Vil ver, s D ooesw endeavor toodisclarge the dogies
of a ledeval pudge, T lowd thee T ovellecr more amd naon
less wpon the question stated hest by Jodge Tearnesd
Flmad i s vweoswe Doy Sprii of Liberty adidress
meaele durving the eritieal Tt war year of .

Juelge Hand sapd: 1 olien wonde whether we o
ot rest our hopes tono moch on constinations, o
laws, amd upon conrts,” e was ﬁ.||l:'.|li||':_ of those
who wonld seek liberty under Low amd e coneladed
1 hat ||I'I-F:-I'-\. based solely on constitations, Tiws el
courts were indeed false hopes,

Juelge Hand believed very decply than “liberty lies
in the heavts of men amd women: when i dlies there
na constitution, no Lw, no o courl can save il non
constitution, no law, no court can ever do much e
help i, While it lies there it needs no constitution,
ne law, no court o save i

Learned Flamd, of course, was not advoscating 1w
e that we need no constitation, no lows, and no
COUTLS 100 [IFeserve the liberties established by the
Constitution, its Bill of Rights, amd is other amenil-
ments: particularly those written in the hlood of o
Revalutionary and of our Civil Wars,

Any reflection on the Supreme Law of the Land
therefore requires a particularized inguiry into the
broader question of what it is that Americans must
add 1o our constitutions, to our laws, and 10 our
courts in order that our very complicated system of
government under law will comtinue (o serve us in
the future at least as well as it has in the jrast.

Speaking for mysell, 1 believe that the American
record of government under Tows rather than men
has been, for the Logest part, an exemplary record.

Of course, we have moved with painfully slow and

Fesdderal Juadge Oliver s pictured ar befe ar Ans and Science
Week banguet  (see 71 where he delivered this address,
=, Photo by George W, Gardner
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with quite undeliberate speed in particular areas, ol
Ioam personally convineed thar owr ol experiense
has tanght us, i we wishe wo Tearn, what i is thae has
alloreledd the Duse e which the reasomalile T EEHE
tion of constitations, kows sl courts has vested, A,
as | orellect upon in, we shall survive our present con
stitutional crisis i, bur only i, we come o nnder-
stamd how very e aned essential s thar which we
aclel por make stalide our svalem ol |i|M.'II'!. under con
stitutions and Lws,

When e Tocgueville examined
America, in the very eanly days of our experiment, he
became as convineed as olidd Juedge Pland tlan “the
best peossible Lows cannot maintain o constitution in
spite of the customs of @ countey.” His expressed defi-
nitien of Ceustoms” included the “habis, opinions,
usages il beliels™ of a people.

13 |1:|r|;tII1"l.i|]1.‘ also suggeested thar “the ilnFH:IIulbu-
ol customes 15 oa common ath e whach sooddy and

Demascracy in

experience incessantly divect our attention,”

In Tact, so homly o did he believe that the main
tenanee ol comstitutions and laws depends upon the
habits, opinions, usages amd heliels of o people, he
insisted thae 0 1 have heretolore Galed in making
the veader feel the important influence of the prac
tical experience, the habits, the opinions, in shor,
the costoms of the Americans upon the naintenandce
al their institations, 1 Gailed in the principal object
al my work,”™

BEFORE WE EXPLORE THE HABITS AND OPFINIONS, oF, 10
use e Tocqueville's word, the “customs” that are
necessary for the support ol the Constitution and
laws of the United States, we muost first examine
briclly the instrument that we declared one hundred
amel seventy-six vears ago to he the Supreme Law of
the Lamnd, A h as 1o the complexity of the sk
thae Americans then undertook will be found in the
preamble o the Constitution,

Without Lanlare, thar preamble declaves thar “WE,
THE PEOPLE™ do “Owdain and establish this COMN-
STITUTION [or the United States of America,” all
in ovder 10 accomplish o number of particular pur-
poses. The first thing we must note is that those de
clared  purposes are in{';l|}.‘|hh' of an  alsolute or
precise definition. They do not stae any principle
of Lew an all: they expressed, as both Jeflferson amd
Lincoln noted, the best hopes of mankind.

It is one thing o state that the Const
established “in Ovder to form a more perfect U
it is quite another thing 1o make a detern i
of the practical political fact as to exactly what con-
stitutes a more perfect union. And belore one even
reaches the question of whether a union is perfec,
he must first determine what is a union,

The declaration of the general purpose of union
is easv. The sorting and selection of dilferent jdeas
as to how that purpose is o be accomplished, how-
ever, is most difficult. The latter problem has pro.
duced the classic and continuing disagreement about
states rights versus federal power that crupted once

N was
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it open sl violent war aned Dis closked iy ol
e polivical Bantles than have been Tought Baoih
Belowe el alier those agic days,

The preamble declares nexe that the Constitution
was estallished 1o “establish justice,”” Bue what s
justice? Again we mist nowe that ie is one thing 1o
b aldle o agree, as did the Convention ol 1587, that
Viniele 1L of the Constitation should provide thia
“the judicial power of the United Seates shall e
vestedd in one Supreme Court, amld in such inferion
Coonrts as the Congress may Trom time (o0 time orndain
aned estabilish,” aned “tha the Judges .. L shall lold
theiv olliwes during goesd Belaviowr . . .7 b i s
inhnitely more dilloaln to reach any sort of an agree-
ment that the couwrts thus established and the pare
tiewlar judges appointed 1o serve have in Tace admin
istered justice inoany particnlar case,

I, in Gacr, that some of my [riends are guite
satishicd 1o make their minds up about a particula
decision ol the Supreme Cowrt, for example, belore
amd even without ever veading the partienlar opinion
about which they complain, Ao, il 1D were o be com-
pletely eamdic, T sospect that some of my  Triends
lave alreacdy made up their minds abowr cases than
the Supreme Court has not even yet decided.

We need not veflect ar any length upon
clredd objections ol insuring “domestic
al providing “lov the common delense,”
mation of “the general Wellie” Certainly in regand
o those relative declarations we can understamnd that
agrecment is casy only inoregand o the statement ol
the objective. We must also undersiand thar the very
nature of those objectives prompts vudically dillerent
viewpoints as 1o the means that should be put into
pelivical operation o a 1 them,

So vielently do uninformed people quarrel thae 1
dis mot know whether o believe or disheliove another
[viend of mine who once wold me that he had been
called a Communist because he had ealled his adver-
sary's attention o the Liet that one of the declared
purposes for which the Constitution of the United
States was established was 10 promote the general
wellare, To the minds ol some, execution of the
declared purpose of promotion of the general wellare
is 1o be equated 1o the promotion of Sin. And whe
is ot against that?

Fhe Timal declaved purpose 1o “secure the Blessings
ol Liberty o oursclves and our Postering” is even
more complicated than the other declared abjectives
becanse certain definitive declarations of individual
liberty were spelled out in the Bill of Rights. B
even there, we must school ourselves 1o think in
relative rather than absolute werms,

Some of the rights guaranteed in the first ten
amendments, of course, do not present much of a
proldem. But others present quite the same difficaliy
wee have noted as being inherent in the declaration
of, as distinguished from. the means o be used, 1o
attain the broad objectives stated in the Preamble
o the Constituiion.

For example, and to state first the areas of the
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Bill of Rights that are relatively lree of complication,
we can readily understand that the range of real
or even potential disagreement must be limited  as
to whether a particular defendant received a “speedy
and public wial” Or, [or probably an even betrer
example, Irom the same Sisth Amendment, no one
can present much of an argument abour whether
particular defendant was or was not tried in the
“thistrict wherein the crime shall have been come
mitted,” o whether or not he was in [act “conlronted
with the witnesses g

Nooone can really argue very long or very lowd
about whether or not a particular defendant was so
triel. He either was, or e wasn'e, 1 the method ol
determining the Tacts was Lir, most people would
say that justice was done.

But ler us look a mome
What is the “establishment of religion™? What s an
“abridgement” ol the “[reedom of speech, or of the
press”? e initial reaction o I the vast amount
of preliminary uninformed  comment that lollowed
particular recent Supreme Court decisions involving
these First Amendment questions  that were neces.
sarily ruled in the public school prayer decisions and
in the obscenity cases illustrates how vielent can be
the disagrecment that is aroused by a specilic applica-
tion of one ol the broad historical concepts incor-
porated into the First Amendment,

Much the same thing must be said about the
Fourth Amendment’s right 1o be secure “against un-
reasonable searches and  seizures” Have you not
overheard conversations that include the following:
“Are you for or against wire tapping? 11 against—
do you also oppose Mother, Home, and ] Edgar
Hoover: Oh, so you are really in favor of Crime?
What are you afraid of then: Are you alraid that
someone will find out whether you have quit beating
vour wife? So much for but one of the problems in-
volved in the application of the Fourth Amendment,

There also seems to be a quite large area ol
apparent misunderstanding about whether the Filth
Amendment to the Constitution ar whether some of
the present members of the Supreme Court appointed
by President Eisenhower, particularly the Chief Jus-
tice, established as a part of the Supreme Law of the
Land the principle that “no person . . . . shall be
compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property
without due process of Law.”

Apart from the quite technical problem of what is
meant by the language “in a criminal case,” is it not
apparent that what one person may think is “duc
process of law” might not find ready acceptance by
many of his fellow citizens?

Without discussion of the Eighth Amendment’s
prohibition against “excessive’ bail or even mention-
ing other relative standards of expression that may
be cited in the Bill of Rights and other parts of the

st him.”

at the First Amendment.

that the Founding
] il]!\.ll'l][l]l'lll theet

Constitution, is it not also ol
Fathers did not bequeath o us
is easy 1o apply or w administer?

Heow THEN HAVE AMERICANS BEEN ABLE 10 MAKE I
work? What has been our secret? What Vcustoms™
heave been added o our Constiticion, o onr rws, amnd
to our courts that have supplied the moriar thar has
held the stones wogether? What have we learned, olen
Ly the hardest of ways, are the consequences of any
vadical departure from our “experience,” from our
“habits,”" amd from our “opinions,’” w use de Toogue-
villes Tull dehnition of the word “customs’z

And Tinally, must not cach ol us personally, ingquire
whether any duty rests upon each ol us 10 join, as
Thomas Jeflerson once urged George Withe o join
“a erusade against ignorance’™ so that there may be a
general “dillusion of knowledge among the people”
and o the dificulties that are inherent in the
determination of and in the operation of the Supreme
Law of the Lamd.

My, Jellerson said that he believed that only widely
dillused liberal education could afford o “sure [onnda-
Ao the preservation of (reedom unid hap-
piness” s Mr Jellerson's conviction valid today?
Anc il it is, what sort of a job are we daoing to make
that dream come true?

We must, | think, scek our answers by a eritical
examination of the principles that the Founding
Fathers assumed would be accepred and acted upon
by the governcd as they wrote our Constitution and
as they provided for courts o administer the laws
written for the then new United States of America,

U'he fivst principle that those Ame 15 accepied
was the quite new, but quite fundamental, idea that
the vote of a majority shall establish policy until
another majority vouwes 1o change it. "The vote, of
course, wias to be a vote by representatives of the
peaple, Tt was not at all contemplated that there
would be a national referendum on anything except
the election of the representatives 1o whom the duty
and responsibility of deciding was delegated. And
it was contemplated that those representatives would
vote so that questions would he decided,

As we reflect upon i, it is clear that the leaving
of matiers of importance 1o a vote of representatives
was indeed a risky business unless those represented
were wholeheartedly in accord with the idea that
no better system exists under which decisions may be

Lionn .

made.

Certainly the fact that 51 people out of 100 vote
“yes™ on any particular proposition is not very con-
vincing evidence to the g9 that voted “no” that they
were actually wrong when they voted “no.” Amd are
we not familiar with the fact that in many countries,
a z1-qn vote, whether it is a vote for a representative
of the people or whether it is a vote by elected
representatives, would not be accepred, even tem-
porarily? In this country, however, apart from a lew
elections that are contested in a court, Americans
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Bave o truly venckable historical record ol aceepring
I'll" |1."'¢||I|‘l 11] IIII‘J,' RS IEREY ,|.l.|l ‘Ill'ﬁ[’ {'!{'lrirl.l\,

Heow Dars this come abom? Upon wlae does i oaly
resis

I think e
expression with which 1 am Gimiliar. He suggesied
that “in America the citicens wha Lorm the minority
associne together o ovder, Tost, o show their no-
merical strength smed sooto diminish the neoral powe
o the weoriny: and, secondby, o stimubie competi
v ad thus o discover those arguments thin are
mest Died o e upon the majority: Tor they alwiays
entertain hopes ol deawing over the najority (o thei
own side, and then conralling the supreme powe
in their mome,”

Waonld any American Gonaliar witl our history ol
the Test
wits a signal Llov vevolution? Coercinly o,

Phe American wradition comfivms thar paactically
all ol the g who vored “ne’ wonld believe in thei
very hearts than each was i sole possession al ar least
three, i not more, arguments thae were capable of
converting at least two o the “ves” vores into the
colimm—thus chamging the vale Trom a 51 10
A0 vete, tooa g w51 vele in Lvor ol the lorme
MOy paosition.

The phenomena of this acceptance of the political
methol of counting noses wis so unusual in the worlid
of de Tocqueville's time thar he Telt compelled o
comment an it in derail,

He fist poimted our thar: “Our [de, French] ine
ce with liberty leads ws to vegard the libery
of association only as a vight o atack the govern-
ment,” De Tocogueville contvasted the basic diflerences
between the purposes of political association in Amer.
ica amd those then existing in earlv gt Century
Eurape.

In reg

Powgueville’s amalysis as sl the bes

of our Tcustoms” dre that o 51y vole

1

{'h“l'l e

vl 1o the purposes of such associations in
Evurope, he suggested than “the principal aim of 1heo
[ Eurapean] associations is to act and not o debane:
o Dl vather than convinee,” which meant 1o
de Tocqueville that Evwropeans were “naturally led
o sulopt an organization which is not civie amd veaee
ahle, but partakes of the habits and maxims of military
lile.” He continued that “they also centralize the diree
tion of their forces as much as possible and entrust
the power of the whole party 10 a small number ol
leaders,”

e Tocgueville was deseribing a gth Century
European association and not any particular modern
in the United States that might advertise
itsell as being the sole possessor of 100, American-
st when he adided thar “the members of those asso.
ciations respond 10 a warchword, like soldiers on
duty . .. othey at once abjure the exercise of their own
julgment amed free will, and the tyrannical contral
thar these societies exercise is ar more insunportable
than the authority possessed over society by the gov.
ernment which they atack.”

OFEAN AL

WHEX UK COMMUNITY, O OUR STATE, (K OUE NATION
pives Ao

al by s silence 1o the aims and practices

ol such associations, then onr communiy, our siaie
amed owr maion s inoreal dimger. When we excuse
our silence by rationalizing owre lailure e speak o
st pay the price of an abandonment ol the
st great unwritten costom thar nakes our system
work, Our silence muost mean that we are willing 1o
sy that i is not our business than the preachments
of lane ol well hanced political organizations tha
are ot willing v debaie in order 1o convinee is ol
i basic threat o onr very existienoe as an open soeciely,
Ieomust mean that we e content o ler tyeannically
organized  minorities  borce action, o advocate v
olence, and 1o anemp o contral the very policies
ol e govermment without cver botheving o linve
their dictned policies por oo the oraditionally e
cepied test of a majority vowe, So o much lor the prin
ciple ol majoriny rule.

Fhe second established principle
as a0 move complicated history than
e prineiple that accepts magovity rule. As back.
prowmd, ler us vemember that one of the questions
lefe open by the Constitutional Convention ol pgHs
wits the gquestion ol who was e have the Tival say as
v owhat the Constitution means, Fow amd who was o
il fally decide all the knotry gues-
tioms concerning what is omeant by “interstate come
meree,” by Cdue process of Low,"” and all of the other
questions al velative degree of which we ook note
aoImenenl gz

I wecd oot detai]l e cechnieal history ol the
developmoent of the doctrine of judicial supremaey
as st anmounced by Chiel Justice John Marshall,
nor ol its earlier accepranee as a principle that s
guided us Tor most ol our metional lile, 1 think,
spite of the vast vange ol scholavship that has been
devered 1o the growth of the doctrine of  judicial
suprenacy, that the best explagation lor the practical
political necessity ol accepring the i that the Cone
o Conrt says it is, was that

Wi

at widerlics o

svstem, | sugpest

dehnatively o

stitution is what the Supre
expressed by Jellerson belore he began his lilelong
ght with John Marshall,

On May 2g, 1592, Jellerson, in his leter to George
Hammond, recognized thar the Supreme Court must
serve “as the last means of correcting the errors ol
others, and whose decrees arve, therelore, subject 1o
no lurther revisal.” This, Mr. Jellerson suggested,
was “one ol those inconveniences Howing [rom the
imperfections of our [aculties, 1o which every sociery
must subimit; because there most be somewhere a
last resort, wherein contestations may endl

Fortunately for us, most Americans, throughout
mast of our history, have recognized and acied upon
the principle that the Supreme Court is the “las
resort, wherein contestations must omd.” That accept-
ance has meant t the Supreme Law of the Lamd
has been a political fact vather than a Lney. Bu it
is important that we undersiand thar just as the ve-
jection of the principle of majority rule, the rejecti
ol the principle that acceps the finality of a decision
of the Supreme Court leaves only anarchy as an alter-
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mative, In the Boter instince, i is clear that any poo.
fession that we iy make that we are governed  In
lw vather than by men becones a0 hollow mockery,
We delude ourselves il we do won recognioe than we
Face another ol a0 long sevies o constitutional crises
poalay. Uhe toler: ol shrill evies thar the Chiel
Juestice shomled be impeached ave bog sompomanie o
a more Tundamental unrest,

WHAT | HAVE HAD 10 sAY THUS Fak was o dealn form
belove tragedy again struck our Nation on Novem by
sy gy, e Dallas, T i also prepared in outline
form a0 section that would diseuss i some detail the
vath, vgth and ath Amewdments 1o our Constitn-
tiony aloped alier the Civil War, In those amend-
ments slivery was abalished, all civieens, vegandless
o raee, color, o plninl.ﬁ comlition of servinmdle, were
guavantecd the privileges and immunities of all other
citizens amd their vight o vote was constinmionally
vevognized, T oame conblident than all of us have v
Hecred Tully on the problems posed by those amenl.
ments in the davs thar have followed the deatl of
President Kennedy.,

s sulficient that we recognive that onr Tailure 10
salve what Myndal, twenty vears ago, called  our
Ymerie I¥ilem has created  another  constitu-
tiomal crisis that poses once again the basic guestion
of whether we as a people intend 1o support or o
reject the Constitution of the United Seates as the
Supreme Law of the Land, The violence of Linde
Rock, of Oxlord, of Birmingham, and the atvinedes
anel opinions expressed in almost any town or ciry
in which we live—North, South, Fast or West Torce
recognition that the problems of liberty amd freedom
for all Americans must be Taced: thar the patern of
postponement is no loneer viable in the world in
which we live.

In the last sentence of the dralt thar was written
belore the assassination, T wrote that “our Gailure 1o
recognize that this is the basic question in this most
recent of our long series of constitational crises can
leadd only o unloreseen bt whnlly |r|'m11':|.'||r]r Ol
seruences,”

By that sentence T wanted 1o bring home a brosd-
ing sense of the potential disaster that T have Teh
for some time as [ have looked across our land and
have seen the rampant growth of a tvpe of though
and of organization that de Tocqueville saw, not in
America, but in the Europe of his dav: the tvpe of
thought and organization that seeks not o debate
but to act: the wwpe dedicated 1o fight rather than o
convinee: the tvpe thar views the precious liberty of
association only as a right to attack all government
by any means, Tair or foul; and the tvpe that cen
tralizes the divection of their Torces in unelected
leaders who are followed like soldiers on duty and
whao demand and receive tyrannical response o their
uncomplicated watchwords,

Such a pattern seemed to me to reject the basic
principles upon which the aperation of our constit
tion, and courts, and our laws, in the final analvsis,
depend.

Ioavme o ane all sacished than whan 1 have iried 1o
say carries with i the power of conviction and 1he
sense ol urgency that [ believe s involved,

Pavticularly alter Dallas, are we not Tovced 1o ask
ourselves, as a people, when e where disd we sonme
how hegin o act, ar, by our silence, 1o wlerae the
idea than liberty under Taw can somehow he preserved
by constitutions amd by courts alone,

Muost we not also ask ourselves whether we have
ool whar My, Jefferson ealled an essential
primciple of government in his great Fivst Taogural?
He nsisted alen owr svstem would ot work unless
there was a Tull “dilfusion of information, aml the
-|i|1'iljj.Ul'IH1.'I!I ol all abuses a0 the bar ol |j||||]i|; Fes

sHL

lewst

How well have those ol ws who profess 1o believe
in equal and exact justice and the principle of .
jority rode discharged o dory of dilfusion of infor-
mition soc et all abuoses of o pravaslosically toneh
ver delicate system be arvaigned an the bar of pubilic
TEsEson?

Henw ellectively have students amd graduates of om
School ol Jourmalism, for example, learned thar thes
] k1] repat anel st t‘\|||;|ir| 1o all the |:|:'nr||1' T

pattern of current wks upon  the Supreme
Court its in the perspective of the history of similn
Canatical attacks om that court and on the Constine
tiom [romn John Marshall's time 1o our own?

Have our lawyers and our judges, stodents il
products of our Law Schoal, all of whom bear a sppe-
cializenl duiy in regard 1o teaching the public con-
cerning matters of owe Constitution amd our Taws,
made clear than the Constitution is what the Supreme
Court of the Unitedd States savs it is amid that there
is no practical alternative o an acceptance of tha
dovirine excepr anarchy?

Doy the stwdents and graduates of the College of
the Arts amd Science truly learn the necessity for the
maintenance of open minds and of olerance  for
other people’s ideas within the Iramewark of liberiy
aned Lw? Do those students and graduates ke those
convictions back o the commumities in which they
chonse 1o live?

And maore important, do all of s, whatever man
be our place in the community, use what this Uni-
versity has taught ws in order that we diffuse the
necessary information to the public at Targe in ordes
that this system of ours will operate and endure?

In bricl, what customs, habits, and opinions do we
as individuals foster?

We can only ask questions here tonight: we cainne
answer them, But ler us oo forget tlen the Toare
insists that the questions vaised by these vellections
musi be answered and acted upon.

What answers will we give? Amed, more importam,
what will each of us do o see that history does not
record that our professions of [aith, though said in
the language of the angels, become but sounding brass
and tinkling cvmbals bhecanse of our failure to prac-
tice what we preach.

What, mv [riends, will the answers he?
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