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GUIDE 
Legal Aspects of Using Pesticides 

Stephen F. Matthews and Coy G. McNabb, Department of 
Agricultural Economics, College of Agriculture* 

Pesticides have contributed greatly to increased agricul
tural productivity. But some problems have come along, too. 
Users of agricultural chemicals face many technical questions 
and questions about legal aspects of using chemicals. 

Technical information is readily available from agricul
tural specialists and is not discussed here . This Guide gives 
general insight into some of the legal issues involved when 
pesticides are applied to the land. It will not, however, serve 
to solve specific legal problems . These should be directed to 
an attorney. 

Liability for Damages from Pesticide Use 
Often legal disputes arise from pesticide use in situations 

where individuals have suffered damages due to the spraying 
activities of others. Thus , the question arises, "When may I 
be liable?" 

Ordinary Negligence. Liability is usually governed by 
broad common-law principles. The most common theory of 
recovery is ordinary negligence. It is well established law that 
each landowner must use his land in a reasonable manner. Ifa 
landowner permits a dangerous substance to pass from his 
land to the property of another, he may be found to be 
negligent. If so, the injured party is awarded compensation. 

Negligence might be found in the use of pesticides in a 
number of ways-if spraying was conducted on a windy day , 
if the pilot failed to stop the chemical from being discharged 
over adjoining property , if the sprayer heads were not 
adjusted properly , if the landowner failed to notify adjoining 
owners of his intent to spray , if the chemicals were improp
erly selected, mixed or applied, etc. Once it is established 
that the damage was caused by spraying, it takes very little in 
the way of careless conduct for a court to find negligence . 

Strict Liability. Some courts have completely dispensed 
with the negligence requirement and apply a doctrine of strict 
liability to crop spraying. This theory means that when a 
person makes use of an unusually dangerous substance he 
does so at his own risk and assumes the responsibility of any 
damage resu lting from the use . Missouri courts have not yet 
used this theory and probably will require a showing of 
negligence on the part of the landowner or on the part of the 
custom operator. 

Can Liability be Shifted? A custom operator or in
dependent contractor ordinarily assumes any liability arising 
out of his activities and, as a general rule , a person who hires 
an independent contractor will not be liable for damages 
caused by the contractor's negligence. However, there are 
exceptions and one of these is when the work is dangerous . 
Pesticide application is considered to be an inherently 
dangerous activity. 

Courts recognize that a farmer is within his legal right in 
applying pesticides . He can do the work himself or contract to 
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have it done. But because of the great likelihood of the 
pesticide spreading to adjoining or nearby premises and 
damaging or destroying valuable property thereon , the farmer 
can't delegate this work to an independent contractor and 
avoid liability. 

In order to reduce the risk of liability for damages caused 
by an independent contractor, the farmer should hire com
petent custom operators and include a written clause in the 
contract providing for compensation to the landowner for any 
damages the landowner is required to pay as a result of the 
negligence of the custom operator. 

Another possible means of protection is liability insur
ance. However, some policies exempt coverage for damages 
arising from using certain pesticides, especially aerial applica
tion. 

Pesticides and Nuisance Law. In addition to possible 
liability for damages as a result of negligence in using 
pesticides , if the pesticide usage unreasonably interferes with 
another person's use or enjoyment of his property that person 
may have grounds for a nuisance suit against the pesticide 
user. This might occur, for example, if the pesticide polluted a 
stream to the extent that the stream: 
(I) could not be used to water livestock or 
(2) created undesirable living conditions or a hazard to human 

health perhaps due to the killing of fish . 
A person causing pollution may be sued for (I) an 

injunction , (2) damages, or (3) both an injunction and dam
ages . If an injunction is granted , the operation causing 
pollution may be closed down. In determining whether an 
injunction should be granted, the court weighs the interests of 
the respective parties and determines who has the greater 
interest. For example, the plaintiffs interest in being free 
from living amid undesirable conditions which could consti
tute a health hazard, might be weighed against the defendant 's 
interest in losing the use of the large capital investment 
required for his operation. 

Since the interest of the public may often outweigh the 
interest ofan individual , the classification of the nuisance as 
public or private may be important when an injunction is 
being requested . If the pollution interferes with the use and 
enjoyment of several people 's property , a public nuisance 
may exist. If it interferes with the right of only a few citizens , 
then the nuisance might be classified as private . It is more 
likely that an injunction will be granted if a public nuisance is 
found . 

Actual and Punitive Damages. A suit for damages may 
request that the person causing pollution pay the plantiffboth 
"actual " and " punitive" damages. "Actual damages" 
means just what is implied. The plaintiff is asking that he be 
reimbursed for property losses , out of pocket expenses , and 
depreciation in property values caused by the pollution. 
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"Punitive damages" refer to those granted for the defen
dant's intentional or malicious conduct. Legal malice or 
malicious conduct may be present when a wrongful act is 
done intentionally without just cause or excuse. For example, 
if a person knows he could economically change some 
management practices and thereby decrease or eliminate the 
pollution and undesirable living conditions brought on nearby 
residents , he might be held liable for punitive damages . 

The above briefly describes the approaches used by the 
civil courts to settle disagreements over pollution problems. 
An attorney should be contacted when this route is taken. 

Fish Kill May be a Misdemeanor. Because of increased 
public interest in clean water and the possibility that water 
pollution may result from pesticide use, state and federal laws 
and regulations relating to water pollution control should be 
noted by users of pesticides. 

For example, the Missouri Conservation Commission 
may bring a misdemeanor charge against any person who 
causes "any deleterious substance to be placed, run or 
drained into any of the waters of this state in quantities 
sufficient to injur, stupefy or kill fish which may inhabit the 
same at or below the point where any substance was thrown, 
run or drained into such waters . .. " Conviction of a mis
demeanor in such cases can be punished by imprisonment in 
the county jail not exceeding three months or by a fine not 
exceeding $500, or by both. For more information, contact 
your county conservation agent. 

Pesticides and the Missouri Clean Water Commission. 
Rules and regulations of the Missouri Clean Water Commis
sion might also be applicable where water becomes polluted 
from pesticides. Under the '' Missouri Clean Water Law,'' it 
is unlawful to cause pollution of the water of the state or to 
place , cause or permit "water contaminants" in a location 
where they are reasonably certain to cause pollution. 

A " water contaminant" is broadly defined and might 
include pesticides which could cause pollution " by runoff or 
seepage into waters of the state if they create a nuisance or 
render the waters harmful, detrimental or injurious to public 
health , safety or welfare , or to domestic, industrial , agricul
tural , recreational , or other legitimate beneficial uses, or to 
wild animals, birds, fish or other aquatic life ." 

The Missouri Clean Water Commission may request 
either the attorney general or the prosecuting attorney to 
bring a court action to prevent violation of the Clean Water 
Law or rules and regulations of the commission. This is a civil 
action in which an injunction may be granted or a penalty 
assessed (up to $10,000 per day) , or both as the court deems 
proper. 

For further information on the state and its role in 
regulating water quality , contact: 

Missouri Department of Natural Resources 
Water Quality Program 
Box 1368 
Jefferson City, MO 65101 

Residues in the Soil. Another possible source of legal 
action against a landowner or tenant may arise when herbi
cides leave residues in the soil. Since the residues may rule 
out planting susceptible crops following the use of such 
chemicals, the tenant or landowner should inform a succeed
ing landowner or tenant of the use of the herbicide. Ifhe fails 
to do so and injury results to the new tenant's or landowner's 
crops, then legal action may possibly be brought against the 
preceding landowner or tenant. 

Other Legal Concepts. Other interesting legal concepts 
involving pesticide use have been raised by environmental 
groups. For example , damage to another's property can be 
compensated by the application of existing law, but what 
about the damage to the environment itself which belongs to 
no one in particular but everyone in general? Court actions 
based on the right of all people to a pure environment , even 
when unsuccessful , tend to focus public attention and dis
seminate information regarding pesticides and some have 
been brought for this purpose. 

Examples 
The following examples illustrate important rules of law: 
I. A lettuce farmer hired a crop dusting company to make 

an aerial application of an insecticide to kill lettuce worms. 
Some of the dust drifted onto the property of a neighbor who 
raised bees. Most of the bees were killed. The neighbor 
wanted to be paid for his loss so he sued the lettuce farmer. 
The lettuce farmer had to pay for the losses . 

The court ruled that although normally a landowner is not 
legally responsible for damage caused by the negligence of an 
independent contractor, in cases such as this where the 
activity is inherently dangerous, the landowner cannot dele
gate the work to a custom operator and thus avoid liability. 

2. A rancher hired a custom operator to make aerial 
application of herbicides 2,4- D and 2,4,5-T. The herbicide 
drifted or was carried by wind currents onto the cotton crops 
of 30 neighboring landowners. All 30 neighboring farmers 
sued the rancher for their losses and recovered. Again, the 
basis of the decision is that a landowner is responsible for 
injuries to third persons caused by work done by an indepen
dent contractor where the contract directly requires the 
performance of work which is inherently dangerous . 

3. A landowner mixed several gallons of a herbicide and 
applied it liberally to fence rows and ditch banks on his farm. 
He had several gallons extra which he dumped in one of the 
ditches. The herbicide subsequently drained into a nearby 
creek and a substantial fish kill resulted . The Missouri 
Conservation Commission brought a legal action against the 
farmer which could result in a fine or imprisonment. 

*Acknowledgement is made to J. W. Looney for his contribution as 
one of the authors of the original Guide. 
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