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the occurrence about which testimony is sought, (3) capacity to remember the 
occurrence, and (4) capacity to translate the occurrence into words.l29 

The General Assembly created an exception to the general competency stan
dard in 1984 and broadened it in 1985. Where a child under ten is alleged to 
be a victim of a physical or sexual assault or any of several other crimes of vio
lence, the child is competent to testify "without qualification" in any judicial 
proceeding involving the offense. The juvenile court may determine what 
weight and credibility to give to the child's testimony. Victims as young as four 
have testified in Missouri under the exception. 130 

The Child Victim Witness Protection Law 

Where a child victim testifies in juvenile court, the child must relive and 
recount traumatic events. Trauma may be particularly severe in sex abuse 
cases. In the 1980s, Missouri and most other states enacted statutes permitting 
these victims to testify by videotape or closed-circuit television in civil abuse 
and neglect proceedings and criminal prosecutions. 

Before 1985, Missouri's juvenile court judges followed their instincts about 
the best way to spare particularly young child witnesses trauma while protect
ing the defendant's rights. That year, Missouri enacted a child witness protec
tion law that reached only criminal court testimony by alleged victims under 
seventeen. 1Wo years later, the legislature extended the law to juvenile court 
proceedings. 131 

The 1987 law authorizes the juvenile court, on the juvenile officer's motion, 
to order videotaped recordings of child victims under seventeen in hearings 
alleging sexual abuse, physical abuse, or neglect. The victim's testimony, which 
is under oath, is admissible in place of the child's personal appearance and tes
timony at the hearing. In determining whether to grant the motion, the court 
must consider "the emotional or psychological trauma to the child if required 
to testify in open court or to be brought into the personal presence of the 
alleged perpetrator." The court presides over the depositions, which are con
ducted in accordance with the rules of evidence applicable to civil cases. 
Defense counsel must be permitted to cross-examine the child during the dep
osition. A transcript of the testimony must be made as soon as possible after 
completion of the deposition and must be provided to all parties.132 

In Maryland v. Craig in 1990, the United States Supreme Court upheld that 
state's child witness protection law after the child sexual abuse victim testified 
outside the convicted defendant's physical presence by one-way closed circuit 
television.133 1Wo years after Craig, the state Supreme Court upheld the con
stitutionality of Missouri's child witness protection law.134 



Juvenile Justice in an Era of Change 191 

Hearsay 

Hearsay is a statement, other than one the person makes while testifying, 
offered in evidence to prove the truth of the matter asserted. Subject to many 
exceptions, hearsay statements are deemed unreliable and are generally exclud
ed at the trial or hearing. Children's out-of-court statements often remain out
side recognized hearsay exceptions such as the ones for excited utterances or 
statements for medical diagnosis or treatment. 

In a number of decisions in non-jury civil proceedings, Missouri's courts of 
appeals have recognized a special hearsay exception for children's statements 
indicating abuse. In 1987, the Western District applied an exception relating to 
abuse that would not often occur in the presence of persons competent to tes
tify. "Where there is a substantial basis to believe that the statements of the 
child are true, courts are justified in hearing and considering them to prevent 
further or potential abuse to a child." The court specified that the exception "is 
to be used only where abuse may have occurred, or has been threatened, and 
the child might not be competent or reasonably expected to testify to it." In 
1997, four concurring state Supreme Court judges concluded that "[p]articu
larly in child abuse cases, Missouri courts have been willing to admit a child's 
statements even though they would be hearsay."135 

Foster Care 

By the early 1970s, more abused and neglected children than ever before 
were living in foster care. Several factors contributed to the dramatic national 
increase, including the enactment of abuse and neglect reporting statutes, the 
greater willingness of courts to remove abused and neglected children from 
their homes, the decline of orphanages and other congregate institutions, and 
the increased number of children born to young single mothers unable to care 
for them. In rural and urban areas alike, Missouri's pressing need created a 
shortage of qualified foster families, which continues today despite recruit
ment efforts by the state. 136 

The shortage sometimes forced juvenile offices to place abused and neglect
ed children with foster parents in distant parts of the state, leading the children 
to feel blamed for conditions that were no fault of their own as they struggled 
to make new friends and adjust to new schools. A few circuits tried innovative 
methods to help overcome the shortage. In 1967, for example, the 12th and 13th 
circuits collaborated to create the state's first subsidized foster home, the Spry 
home in Centralia, in Boone County. Under the plan created by juvenile officers 
Ron Larkin and Don Tharp, the two circuits paid a flat monthly stipend to the 
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Sprys, whose home was then available at all times for foster placements and 
detention, even on short notice.137 

The increased demand for foster care produced nationwide dissatisfaction 
with the quality of that care. Beginning in the 1970s, children's advocates in 
nearly half the states filed class actions challenging the quality of foster care 
and seeking to compel improvements. The suits claimed that when a child is 
in state custody, the state has affirmative obligations to provide at least a min
imallevel of services and protection from harm. 

The class actions typically alleged that foster care conditions violated due 
process and equal protection, state statutes, and the states' commitments under 
federal legislation such as the Child Abuse Prevention and Treatment Act 
(CAPTA) and the Adoption Assistance and Child Welfare Act of 1980. To 
receive funding, states were required to file plans with the Department of 
Health and Human Services detailing how they would meet federal mandates. 
Many states did not fulfill their commitments, and Washington did not active
ly enforce compliance. Federal funds to a non-complying state could be reduced 
or eliminated, but such action was unlikely to improve services because non
compliance was often due to underfunding in the first place.138 

In March of 1977, Legal Aid of Western Missouri filed suit in federal court 
in Kansas City against the Division of Family Services on behalf of five chil
dren in the Jackson County foster care system. The suit alleged that the agency 
had violated the constitutional and statutory rights of Jackson County chil
dren who were suffering abuse and neglect while in foster care or other alter
native state care. Among other things, the complaint alleged that foster chil
dren suffered excessive physical discipline. The plaintiffs also alleged that the 
state failed to provide foster children adequate medical, psychiatric and psy
chological care, and failed to monitor foster parents. Plaintiffs' counsel recog
nized that bad foster parents are the exception rather than the rule--"most 
foster parents are saints," as one counsel put it-but asserted that the state 
failed to screen prospective foster parents, failed to train them adequately, and 
failed to provide them adequate support.139 

After the court certified the case as a class action in April of 1979, the parties 
began discovery. On the eve of trial in 1983, the parties settled and the court 
published a consent decree. The decree established permanency planning stan
dards. It also required DFS to enroll children in a health maintenance organi
zation, and to set standards concerning training of foster parents and investiga
tion of abuse and neglect charges. The decree did not establish a mechanism to 
monitor compliance.l40 

In 1985, the plaintiffs filed a contempt motion alleging that DFS had not 
complied with the three-year-old consent decree. Before the court ruled on the 
motion, the parties agreed to a supplemental consent decree that began estab-
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lishing a mechanism for appointing a committee to monitor compliance. In 
1988, the plaintiffs and DFS agreed to fairly rigorous monitoring. In 1992, 
another contempt motion alleged that the agency still did not systematically 
monitor compliance, recruit or train a sufficient number of foster parents, 
investigate allegations of abuse and inappropriate discipline, or follow up on 
adoptions and educational needs. The court issued a contempt citation for 
noncompliance with the 1982 and 1985 decrees. The parties then agreed to a 
new consent decree published in 1994.141 

By 2002, the lengthy litigation had produced positive results in Jackson 
County. High turnover among DFS staff remained a problem, but the agency 
had improved its level of health care and other services. DFS also provided fos
ter parents greater training and support. Between 1994 and the end of 2001, 
the foster children's average time waiting for adoption fell significantly in 
Jackson County. The average time from entry into care to adoptive placement 
fell from 36.12 months to 22.61 months; the average time from assignment for 
adoption to placement fell from 23.37 months to 13.78 months. Observers 
have disagreed about whether, by requiring DFS to devote added resources 
into Jackson County to achieve substantial compliance, the litigation has led to 
diminished foster care funding and services, and higher caseloads, in other 
parts of the state.142 

In 2002, the General Assembly enacted the Foster Parents' Bill of Rights, 
which recited statewide duties of the Division of Family Services and granted 
foster parents additional rights to notice and opportunity to be heard. Shortly 
afterwards, tragedy struck. On August 21, two-year-old Dominic James was 
removed from life support and died of injuries apparently inflicted while in the 
custody of his Greene County foster parents. Dominic's foster father was 
charged with second degree murder for shaking the boy to death, and allega
tions surfaced that the Division of Family Services had not heeded recom
mendations by the boy's juvenile officer and guardian ad litem to remove him 
from the foster home when abuse was indicated a week before he was brought 
to the hospital for the last time.l43 

The boy's death triggered investigations of Greene County's foster care sys
tem. Governor Bob Holden appointed an independent investigation chaired 
by retired Boone County circuit judge Frank Conley and Richard C. Dunn of 
the Children's Trust Fund. Senate President Pro Tern Peter Kinder appointed a 
six-member Senate Committee to Improve Children's Protective Services and 
Foster Care. As the two committees held public hearings throughout Missouri, 
State Auditor Claire C. McCaskill continued an audit of the state foster care 
system that her office had begun earlier in the year. 

The Conley-Dunn report, released November 27, described "a broken child 
welfare system that requires immediate attention." The report found Greene 



194 A Very Special Place in life 

County's system "dysfunctional" for several reasons, including these: low 
morale among children, families, service providers and state workers; little evi
dence of reunification efforts by DFS or the courts after removing a child from 
the home; social workers with "excessive caseloads-sometimes in excess of 
l00-that prevent them from performing home visits and ongoing supervi
sion and planning"; foster homes "rarely supervised closely and .. . provided 
with little background information on the physical and mental health of the 
child," a situation that sometimes "results in failure and frequent moves from 
one foster home to another"; and frequent turnover among social workers 
resulting in poor continuity of case plans. The report found that "[fJew foster 
homes, if any, receive home visits, as evidenced in the James case" itself. 

The Conley-Dunn report recommended, among other things, reducing 
social workers' caseloads to no more than twenty-five per worker, mandating 
that all foster children receive ongoing home visits, and implementing a pro
gram to assure that children are safe in their homes and to reduce the length of 
time children remain in foster care. l44 

The hearings and investigations produced immediate reactions. The 
Conley-Dunn report focused on the Greene County foster care system, but 
Sen. Bill Foster, the Senate committee chair, perceived statewide concerns. 
"Some of the things we've seen in Greene County, we've seen statewide. We've 
seen the same problems in St. Louis and Kansas City."145 "The system is in 
trouble:' Dunn said in an interview, citing problems with "staffing, training, 
overloads and inadequate funding" in the county's child welfare system. "DFS 
is facing some very tough odds," said Sen. Roseann Bentley, "they are so under
staffed." "What has emerged is a picture of Missourians from all walks of life 
who believe the system is not working," said Kinder. "We have a lot of giving 
people, a lot of loving people trying to help kids in the foster care program;' 
said Rep. Roy Holand. "Even with safeguards you can get a bad apple in the 
bunch, but it's not a bad barrel." 

Legislative efforts to correct shortcoming in the child welfare system appear 
on the horizon. "Public confidence must be restored in the system:' Governor 
Holden said. "Every child in Missouri is entitled to a safe place to live. That's a 
right, not a privilege."l46 

The Children's Trust Fund 

Throughout the 1970s and 1980s, some initiatives for abused and neglected 
children remained hampered by inadequate state appropriations. In 1983, the 
General Assembly created the Children's Trust Fund, which helps establish and 
support community-based programs and services to strengthen families and 
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prevent the social, human and financial costs of abuse and neglect. These pro
grams and services include education, support and counseling for parents, 
children and adolescents. 147 

The Trust Fund is a public-private partnership funded through private 
donations made on Missouri tax returns, memorials and donations made 
directly to the fund, special fees on marriage licenses and vital records, fed
eral grants and corporate foundation grants. The Fund, which awarded its 
first contracts for community-based abuse and neglect prevention programs 
in 1985, strives to award funding to all areas of the state and to culturally 
diverse populations. 148 

The Children's Services Commission 

In 1981, Governor Christopher S. Bond convened the first Governor's Con
ference on Children and Youth because "we can do a far better job of helping 
our children overcome obstacles . . . through a close working partnership 
among families, churches, civic organizations and government." Two years later, 
Representative Kaye H. Steinmetz sponsored legislation creating the Children's 
Services Commission, which was comprised of a juvenile court judge, senators 
and representatives from both parties, and the directors or deputy directors of 
each state agency that provided services or programs for children. These agen
cies included the Department of Mental Health, the Department of Elementary 
and Secondary Education, the Division of Family Services, the Division of 
Youth Services and the Division of Health. 149 

With all three branches of government collaborating, the Commission 
worked to coordinate children's programs and services provided by state agen
cies, and to eliminate duplication of effort among these agencies. The 
Commission also sought to develop an integrated state plan for providing pro
grams and services to children. In 1987, the legislature called on the Com
mission to prepare a long-range plan for Missouri's needy children. Four years 
later, the Commission published 2000 and Beyond: A Status Report on Missouri's 
Children, a frank analysis of children's needs. For example, the Commission 
found that between 1982 and 1989, an average of twenty-six Missouri children 
were reported to have died each year from abuse or neglect; that from 1985 to 
1989, the state's child abuse hotline received an average of 42,000 reports each 
year; and that in 1989, more than 2200 Missouri children were substantiated as 
child abuse victims. The Commission pointed out that most adverse conditions 
faced by Missouri's children were also faced by children in other states, but the 
report was a candid call to action as Missouri entered the last decade of the 
twentieth century. ISO 



196 A Very Special Place in life 

Closing the State Training Schools 

The National Picture 

Soon after Gault conferred constitutional rights on delinquents, the na
tional spotlight exposed the sordid conditions prevailing in the nation's 
training schools and other secure juvenile correctional institutions. In law
suits challenging these conditions, federal courts fashioned minimum care 
and treatment standards, sometimes after finding conditions that violated 
the Eighth Amendment ban on cruel and unusual punishment. In 1974, for 
example, a Texas federal district court described "the widespread practice of 
beating, slapping, kicking and otherwise physically abusing juveniles in the 
absence of any exigent circumstances; the use of tear gas and other chemical 
crowd-control devices in situations not posing an imminent threat to human 
life or an imminent and substantial threat to property; [and] the placing of 
juveniles in solitary confinement or other secured facilities, in the absence of 
any legislative or administrative limitation on the duration and intensity of 
the confinement and subject only to the unfettered discretion of corrections 
officers.nI5I 

An Indiana federal court described supervised beatings of juvenile inmates 
with a thick board for violating institutional rules. Guards used tranquilizing 
drugs to control inmates' excited behavior, without medically competent staff 
members to evaluate the inmates before or after administration, despite the 
potential for serious medical side effects. Inmates suffered solitary confine
ment for prolonged periods on any staff member's request. A Rhode Island 
federal court described a dark, cold solitary confinement room where boys 
were kept for as long as a week, wearing only their underwear, without being 
provided toilet paper, sheets, blanket or change of clothes. 152 

In 1980, an aroused Congress enacted the Civil Rights of Incarcerated Per
sons Act, which authorizes the U.S. Justice Department to file suit against state 
and local governments to remedy "egregious or flagrant" conditions that deny 
constitutional rights to persons residing or confined in public institutions. The 
covered institutions include ones for juveniles awaiting trial or receiving care or 
treatment. The Violent Crime Control and Law Enforcement Act of 1994 
authorizes the Justice Department to sue alleging a "pattern or practice" of civil 
rights abuses by law enforcement officers. I53 

By the late 1990s, the Justice Department had investigated nearly 100 juve
nile correctional facilities nationwide, leading to consent decrees covering 
more than thirty. In 1998, for example, the Department charged that Georgia's 
severely overcrowded facilities tolerated beatings and other physical abuse by 
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staff, use of pepper spray to restrain mentally ill juveniles, inadequate educa
tion and medical care, and guards who pitted children against one another for 
sport and who routinely stripped young inmates and locked them in their cells 
for days at a time. One Georgia prosecuting attorney pinpointed the root of 
the state's problems: "Juvenile court is not going to work where there are thou
sands of kids and not enough resources. Our state system is popping at the 
seams . .. . Nobody wants to invest in troubled kids." 154 

In late 1998, the Justice Department sued Louisiana over conditions in the 
state's four secure juvenile correctional facilities. The Department reported 
sexual abuse by officers against juveniles, and pervasive violence resulting in 
serious physical injuries to children from assaults by guards or other children. 
After inspecting the facilities, the Department alleged that" [l] iterally dozens of 
juveniles are being seriously injured on a monthly basis;' including "fractures 
to jaws, noses, cheeks, and eye sockets, as well as serious lacerations requiring 
sutures (usually also to faces) ." Officers hit, punched or kicked youths (some
times when they were handcuffed); and negotiated "contracts" with juveniles 
to beat up other juveniles. 155 

When Georgia and Louisiana settled the suits by promising improvements, 
child advocates charged that weak enforcement provisions would likely thwart 
meaningful change. All the while, some states (but not Missouri) made mat
ters even worse by contracting with private for-profit firms to build and oper
ate juvenile detention facilities, often without meaningful state monitoring of 
committed children. Critics charged that these firms often subordinated reha
bilitation to the bottom line, and sometimes even held children longer than 
necessary because states paid a stipend for each day a child was confined. Some 
of the worst conditions in juvenile corrections institutions were said to exist in 
many of these private facilities.156 

Years of private and Justice Department litigation have brought only incre
mental change in many states. "Conditions in many American juvenile deten
tion centers are awful;' a seasoned observer wrote in 1998, "and they have been 
for years." Speaking that year about nationwide conditions in such facilities, 
the president of the National Juvenile Detention Association (which represents 
the heads of the nation's juvenile detention facilities) said, "The issues of vio
lence against offenders, lack of adequate education and mental health, of 
crowding and of poorly paid and poorly trained staff are the norm rather than 
the exception."157 

Missouri is a prominent exception today, the acknowledged national leader 
in juvenile corrections, widely admired and emulated as a model for innovative 
juvenile corrections policies. National leadership came after vigorous statewide 
debate and decisionmaking throughout the 1970s and 1980s. 
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Deteriorating Conditions in Missouri's Training Schools 

Even before Gault, Missouri's programs for treating delinquents already had 
some conspicuous bright lights. For example, Greene County juvenile court 
judge William R. Collinson and chief juvenile officer (and lawyer) David 
Woodruff set a high standard for counties seeking to develop innovative treat
ment programs to keep children out of the state training schools. Judge John C. 
Holstein recalls Woodruff as "a legend in juvenile court circles." 158 

Well into the 1960s, however, the Boonville and Chillicothe training schools 
remained festering sores. Some Missouri juvenile court judges grew reluctant 
to send children to either state institution because they remained dangerous 
places barely better than prisons. St. Louis County juvenile court judge Noah 
Weinstein said he committed boys to Boonville "only ... as a last resort:'and he 
sometimes reversed commitment orders issued by commissioners. 159 

Judges did not have quite so much leeway in the state's smaller counties, 
which often could not afford to maintain their own programs and facilities and 
sometimes had no alternatives to the training schools. To avoid Boonville, some 
judges invoked a provision of the 1957 unified juvenile court act permitting 
them to send children for treatment outside Missouri. In 1971, Chief Justice 
James A. Finch, Jr. reported the pleas of many juvenile court judges for "more 
and better options than they now have in the disposition" of their cases. l60 

Boonville was in an uproar by the late 1960s. A 1969 federal report round-
1y condemned its "quasi-penal-military" atmosphere, lack of adequate reha
bilitation programs, substandard educational opportunities, understaffing, 
outdated physical plant and deteriorating buildings. Particularly notorious 
was "the Hole," a dark solitary confinement room located atop the adminis
tration building. In the first half of 1971, forty-five assaults by inmates on 
staff members and 265 escapes had left about 25% of staff positions vacant. 
The president of the Northern Missouri Juvenile Officers Association said 
Boonville could not attract quality staff because "the reputation of the treat
ment program and the professional climate within the institution are so 
poor" that juvenile justice professionals did not want their resumes to 
include service there,161 

In 1971, the Supreme Court of Missouri held that the State Board of 
Training Schools could no longer administratively transfer Boonville's most 
incorrigible inmates to the state penitentiary or any other prison because the 
juvenile court could not have assigned such juveniles to prison in the first 
place. Boonville's staff feared that the decision would destroy whatever disci
pline was left at the institution. Hard core offenders "started acting pretty 
smart since they learned we can't ship them off" to the penitentiary, the 
school's frustrated public information officer said shortly afterwards,162 
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State officials responded to the Court's decision by suggesting that hard core 
juvenile offenders would no longer be admitted to Boonville in the first place 
and would likely be released to their own homes under supervision. St. Louis 
mayor Alfonso J. Cervantes asserted that any such policy "would only lead to 
more hardened young criminals roaming the streets:' A juvenile court judge 
intimated that Boonville could be cited for contempt if it turned away a juve
nile assigned by the court. One lawyer charged that the state officials had raised 
the specter of non-admission to pressure juvenile court judges to transfer more 
juveniles to criminal court.163 

In the late 1960s, Boonville housed about 675 boys, who slept on cots about 
a foot and a half apart. Conditions reportedly improved a bit when the state 
reduced the institution's population to about 250 and began experimenting 
with smaller cottage-type facilities in 1972. The Missouri Law Enforcement 
Assistance Council (MLEAC) still did not mince words that year. It found that 
the state's system for delivering diagnostic, institutional, group home and after
care services to confined juveniles was marked by "glaring inadequacies, frag
mentation, and great service gaps, low quality of services, and lack of measures 
of effectiveness." By that time, most boys confined at Boonville were from the 
inner cities and benefitted little from the rural institution's farming regimen, or 
from the largely rural staff that did not always relate well to them.l64 

Citing an "explosive . . . crisis at Boonville:' the MLEAC's Juvenile 
Delinquency Task Force urged swift construction of two high security training 
schools for about 125 "hyperaggressive" delinquent boys needing intensive 
education, recreation and counseling. After the General Assembly defeated a 
bill to appropriate three million dollars for such a facility, Boonville's superin
tendent said the boys' training school "cannot exist as it is" because a third of 
the 12-18-year-old inmates were rapists, murderers or armed robbers, includ
ing some who were mentally ill. Many of the remaining two-thirds were easy 
marks because they were committed only because they were abused or neg
lected, or because they had committed status offenses such as running away or 
incorrigibility. The superintendent urged construction of a new facility near a 
metropolitan area, "where we can literally bombard these kids with discipline, 
special education and advanced psychiatric counseling before the State of 
Missouri washes them down the drain."165 

Shortly before discussions began about constructing new high security train
ing schools, the state opened the W. E. Sears Youth Center in Poplar Bluff. The 
Sears Center placed about one hundred of Boonville's toughest boys in smaller 
group homes that stressed "positive peer culture:' PPC involved the boys in the 
institution's operation and had them care for one another. The Sears experi
ment proved successful, and additional group homes were built in various parts 
of the state. The days of Boonville and Chillicothe were numbered. 
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